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SOCIOLOGY OF LAW AND SOCIOLOGICAL JURISPRUDENCE 


D R. TIMASHEFF reminds us that sociology was born in a state of 

hostility to law in the lawyer’s sense of that term. Comte had but 
vague, lay ideas as to law and wrote in the period in which French jurists 
identified law with the Code Napoléon.* At the same time, the historical 
school was rising to the dominance it obtained in the latter part of the 
nineteenth century and was propagating disbelief in legislation. Comte’s 
prophecy of the disappearance of law went on a different ground from that 
of the like prophecy made by Marx. Comte was prophesying the dis- 
appearance of legislative law. As sociology developed and gained general 
recognition in America, there was a like hostility of common-law lawyers 
toward sociology.* But the time came when sociologists sought to relate 
their teachings to lawyer’s law and Anglo-American jurists sought to use 
sociology for purposes of jurisprudence. 

Although there had been attempts in the last quarter of the nineteenth 
century to connect sociology with philosophy of law,* and much had 
been written at the same time by way of application of the biological 
sociology to law,® sociology of law is a matter of the present century. 

1The Sociology of Law, at p. 45. 

2E.g., Demolombe, Cours de code Napoléon (1845), vol. I, § 2; Demante, Cours 
analytique de code civile (1849), vol. I, §§ 1-2; Marcadé, Explication du code 
Napoléon (1859, ed. 5), vol. I, § 1. 

3See Fowler, “The New Philosophies of Law” in 27 Harvard Law Review (1914), 
at pp. 718, 727, 730; ibid., “The Future of the Common Law” in 13 Columbia Law 
Review (1913), at pp. 595, 601, 605. 

4Vadale Papale, La filosofia del diritto a base sociologica (1885); Ratto, 
Sociologia e filosofia del diritto (1894); Vaccaro, Le basi del diritto e dello stato 
(1893), translated as Les Bases sociologiques de droit et de l'état (1898). 

5Post, Der Ursprung des Rechts (1876), Bausteine fiir einen allgemeinen Rechts- 
wissenschaft (1880), Die Grundlagen des Rechts und die Grundsziige seiner Entwickel- 
ungsgeschichte (1884), Grundriss der ethnologischen Jurisprudens (1894-5) ; Richard, 
L’Origine de Vidée de droit (1892). 
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Spencer treated of laws as what he called political institutions rather than of 
law, thinking of law as hardened custom “formulating the rule of the dead 
over the living.”* Ward thought only of legislation which, much in the 
manner of the contemporary historical jurists, he took to be attempt to 
affect the operation of the “real laws” which the sociologist found behind 
the phenomena of social life." Durkheim sought to explain law as the 
expression of a basic social fact but got no further than a general dif- 
ferentiation of repressive law and restitutive law, the one corresponding to 
solidarity through similarity of interest and the other to solidarity through 
division of function.* Finally, in a series of articles published between 1896 
and 1901° and reprinted as a volume in 1901,’° Ross gave us the idea of 
social control and of means of social control, putting law as the “most 
specialized and highly finished engine of social control employed by 
society.””™ 

Sociology of law is in this line of development. It proceeds from 
sociology toward law. The pioneer and in many ways the most useful 
work for the lawyer is Ehrlich’s Grundlegung der Soziologie des Rechts. 
A succession of books on sociology of law has followed.’* 

Sociological jurisprudence is in another line of development. It pro- 
ceeds from historical and philosophical jurisprudence to utilization of the 
social sciences, and particularly of sociology, toward a broader and more 


®Principles of Sociology (1882), vol. II, p. 514. 

7Dynamic Sociology, vol. I, pp. 36 ff. 

8De la division du travail social (1893). 

*In American Journal of Sociology, I, pp. 513, 753; II, pp. 96, 255, 433, 547, 823; 
III, pp. 64, 236, 328, 502, 649, 809; V, pp. 475, 604, 761; VI, pp. 29, 238, 381, 550. 

10Social Control (1901). 11] bid., p. 106. 

12(1913). Translated by Moll as Fundamental Principles of the Sociology of Law 
(1936). See critiques by Kelsen, “Eine Grundlegung der Rechtssosiologie” in 39 
Archives fiir Sozialwissenschaft und Soszialpolitik (1915), p. 839—answered by 
Ehrlich, 41 ibid. (1916), p. 844, with reply by Kelsen, ibid., p. 850—and by Vinogradoff, 
“The Crisis of Modern Jurisprudence” in 29 Yale Law Journal (1920), at p. 312; 
reviews of Moll’s translation by Simpson in 51 Harvard Law Review (1937), at 
p. 190, by Timasheff in 2 American Sociological Review (1937), p. 120, and by 
Rheinstein in 48 International Journal of Ethics (1938), p. 232; and appreciation by 
Pound, “Fifty Years of Jurisprudence” in 51 Harvard Law Review (1938), at pp. 777, 
805-9. 

13Cornil, Le Droit privé: Essai de sociologie juridique (1924); Jerusalem, 
Sosiologie des Rechts (1925) ; Burckhardt, Die Organisation der Rechtsgemeinschaft 
(1927) ; Queiros Lima, Principios de sociologia jwridica (1922; ed. 2, 1931) ; Horvath, 
Rechtssoziologie (1934)—review by Wilson in 52 Law Quarterly Review (1938), at 
p. 138; Gurvitch, Eléments de sociologie juridique (1940); ibid., Sociology of Law 
(1942). 
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effective science 6f law. It begins with Holmes,’* goes forward in a neo- 
Hegelian historical-philosophical direction with Kohler,’® in a positivist- 
sociological natural law direction by Duguit, who founds his doctrine on 
Durkheim,** and in a neo-scholastic sociological direction by Hauriou."" 
In America it has been carfied on in a social-philosophical direction by 
Pound** and Cardozo.’® 

We are now told by Gurvitch, quoting Bouglé, that “the pickaxes of 
the two crews, each hollowing out its respective gallery, have finally met” ; 
and Gurvitch adds that the meeting place is the sociology of law.2® The 
extent to which they have met and the point of meeting are the theme of 
this paper. 

Sociological jurisprudence is criticized from both sides—from the side 
of sociology and social philosophy, and from the side of jurisprudence. 
Gurvitch objects to juristic distinguishing of law (in the lawyer’s sense) 
that is, a highly specialized phase (the legal order) -or highly specialized 
agencies (the body of legal precepts, technique, and received ideals, and 
the judicial and administrative processes) of social control in and by a 
politically organized society from other phases and agencies, because each 
group has its order, its framework of order, its own jural values, and the 
“state itself is merely a particular group and a particular order.”** This 
means that jurists look primarily at their special subject and set it off for 





- 14“The Path of the Law” in 10 Harvard Law Review (1897), at p. 467, reprinted 


in Holmes, Collected Papers, at pp. 167-202. 

15“ Rechtsphilosophie und Universalrechtsgeschichte” in Holtzendorff, Ensyklopadie 
der Rechtswissenschaft (ed. 6, 1904), vol. I. 

16] ’Etat, le droit objectif, et la loi positive (1901). See Stone, review of Durk- 
heim, On the Division of Labor in Society (transl. by Simpson, 1934) in 47 Harvard 
Law Review (1934), at p. 1448; Pound, “Fifty Years of Jurisprudence” in 51 Harvard 
Law Review (1938), at pp. 444, 466-71. 

17“ a Théorie de l’institution et de la fondation” in La Cité moderne et les trans- 
formations du droit (1925). See Renard, La Théorie de I'institution (1930) ; 
Jennings, “The Institutional Theory” in Modern Theories of Law (1933), at pp. 68-85; 
Gurvitch, “Les Idées maitresses de Maurice Hauriou” in Archives de Philosophie du 
Droit et de Sociologie juridique (1931), p. 155; Bonnecase, La Pensée juridique 
frangaise (1933), vol. I, at p. 379. 

18“The Scope and Purpose of Sociological Jurisprudence” in 24 Harvard Law 
Review (1911), at p. 591; 25 ibid., at p. 140, ibid. (1912), at p. 589; “Theory of Social 
Interests” in 15 Papers and Proceedings American Sociological Society (1921), p. 16; 
Interpretations of Legal History (1923); “Fifty Years of Jurisprudence” in 50 
Harvard Law Review (1937), at p. 559, 51 ibid. (1938), at pp. 444 and 777; Social 
Control Through Law (1942). 

19The Nature of the Judicial Process (1921); The Growth of the Law (1924); 
Paradoxes of Legal Science (1928). 

20Sociology of Law, at p. 3. 21] bid., at p. 165, n. 1. 
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that purpose, while sociologists may be looking at social control as a whole, 
and so even what seems to the jurist a deep cleavage seems to the sociologist 
no more than a scratch. That this is all that it means is concealed by the 
use of the one word law both for the specialized social control the jurist has 
in mind and social control as a whole which the sociologist has in mind. 
The sociological jurist is quite willing to agree that the state is a particular 
group with its own inner order. But if he means by law what lawyers 
mean and jurists have meant from the beginnings of the science of law, 
he can for his purposes clearly distinguish in modern, developed systems, 
the law of a politically organized society, paramount within and independent 
of legal control from without, from the inner order of groups and associ- 
ations and relations which /egally must operate in subordination to what 
the common-law lawyer would call the law of the land. 

As with all continental-trained writers, Gurvitch’s thought is influenced 
by the two sides of the term droit, Recht, jus. To the Roman, jus was 
what was right and just backed by the authority of the state. The words in 
the languages of continental Europe which we translate as “law” preserve 
that twofold meaning. Moreover, they are words of primarily ethical 
import. Our word “right” (as distinguished from a right) has never had 
more than an ethical meaning. “Law” has been used in English juristic 
thinking for the law recognized and applied in the courts as authoritatively 
laid down by the legislative organ of politically organized society, or 
traditionally received and established. Droit, Recht, jus, can only be put 
in English awkwardly as right plus law. Behind this is the whole course 
of the taught tradition on the continent and in England respectively. On 
the continent, since the twelfth century, law has been taught in the universi- 
ties. Thus philosophy, first as theological philosophy, then as natural law, 
and then as metaphysical-historical thinking, has been at the front in 
juristic method. In England, law has been taught since the thirteenth 
century as a law of the courts in the inns of court and chambers of prac- 
tising lawyers. In the United States, the university law schools did not 
have the training of the majority of the profession until the present century. 
Hence, philosophy has been well in the background of Anglo-American 
juristic thought. Reason, or a historically demonstrable idea, or philo- 
sophically developed experience stand out in the one term, as the guinea 
stamp of the state impressed by legislation or judicial ascertainment does 
in the other. 

If right plus law, or right backed by law, seems one idea to the conti- 
nental jurist while it seems to us to involve two, it is because of the words 
by which we give form to our thoughts. Much of the discussion as to 
the nature of law is a discussion of words rather than of the ideas which 
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jurists are seeking ‘to express by the term used. But the meanings of the 
words used, as understood by jurists, undoubtedly colour their thoughts. 
The most that we may ask is patient endeavour on the part of each to 
understand the other and no setting up of straw men to be knocked down 
triumphantly by postulating a meaning of “law” assumed by the one 
but not by the other. 

From the side of social philosophy of law the American sociologists 
and the sociological jurists are charged with misuse of the term sociology, 
which, we are told, “designates the theoretical science of society and ex- 
cludes valuations of a practical and political nature.”** Our persistent 
busying ourselves with concrete problems of the legal order is held un- 
scientific. Gray considered that sociological jurisprudence was “deonto- 
logical,” concerning itself with how the law of courts functioned and what 
it ought to be, and so outside the province of a science of law.** Kelsen 
has laid out a sharp line of distinction between juristic and sociological 
method, and his “pure theory” of law is as exclusive of anything but the 
norms proceeding from the organs of a politically organized society 
as was Austin’s analytical jurisprudence. From this standpoint, too, the 
functional standpoint of sociological jurisprudence, its concern with the 
content of legal precepts, and how they work and how they may be made 
to work better, is outside the province of the jurist. Here, again, we are in 
large part quarrelling over a word. The task laid down in the programme 
of American sociological jurisprudence* is always at hand to be done. If 
sociology on one side, and jurisprudence on the other, must be so narrowly 
limited as to exclude it, then, if we cannot redefine, we shall have to claim 
the goodwill of the two names as the exponents of sociology of law are 
claiming the goodwill of the name “law.” 

What, then, do the recent sociologists of law mean by sociology? 
Duguit was jurist rather than sociologist. But he accepted Durkheim's 
sociology, and it seemed to a French scholar in the reign of positivist 
sociology two decades ago that Americans must tie to Durkheim or we 
could not claim to be sociologists.** Ehrlich uses the term in Comte’s 
sense of theoretical social science as a whole, and is doubtful of the utility 
of making it “an independent science, the function of which is to present 
a synthesis of the content of all theoretical social sciences, which might 


22Radbruch, “Anglo-American Jurisprudence through Continental Eyes” in 52 
Law Quarterly Review (1936), at pp. 530, 542. 

23Nature and Sources of the Law (ed. 2, 1936), at p. 139 n. 

24Pound, Outlines of Lectures on Jurisprudence (ed. 4, 1928), at pp. 16-18. 

25Lepaulle, “The Function of Comparative Law” in 35 Harvard Law Review 
(1922), at pp. 838, 839-41. 
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constitute a unitary ‘general part’ of the social sciences.”*® This was 
before Max Weber had limited sociology as an independent science in a 
different way.’ Timasheff regards sociology as a theoretical science of 
generalizations as to social phenomena.** Horvath thinks of a “synoptic 
science,” the significant feature being our point of view.” Gurvitch thinks 
of sociology as “uniting that which the traditional social sciences arbitrarily 
divide”*® and builds on “sociology of the human spirit.”** Ehrlich and 
Horvath are discussed in my paper of 1938.°* The books of Timasheff 
and Gurvitch have appeared since that paper. In addition, there is a 
notable exposition from a juristic-sociological standpoint in parts I and III 
of The Cheyenne Way.** That book deserves a paper by itself. It is 
written by a jurist of the first rank in collaboration with an anthropologist 
and is in the American tradition of proceeding upon concrete research. 
It is written in full consciousness of the problems of the science of law and 
of what that science is called on to achieve. But no adequate treatment of 
the book could find a place in the present discussion. Hence, I turn 
instead to Malinowski’s review of the book, which proceeds from an anthro- 
pologist but expounds a sociological theory of the nature of law.** Thus 
we have the views of a positivist sociologist, of a phenomenologist social 
philosopher, and of a positivist-determinist anthropologist, as to what is law 
and what a sociology of law is or should be. 

Professor Hoebel has pointed out that Gurvitch uses the term 
“sociology” in a different sense from that employed by American sociolo- 
gists.**° According to him, sociology of law is a pure theoretical science 
having to do with social facts and the relation of law to those facts. It is 
expected to provide the data and principles for sociological jurisprudence 
to apply to its practical problems.** As has been said, he stands for what 
he calls the sociology of the human spirit. Following the method of 
phenomenology, he takes it that social phenomena exist in layers or levels. 
At the surface level are the objects of the physical world, including persons 
in their social aspects. Beneath this is a layer or level of organizations, 


26Fundamental Principles of the Sociology of Law, at p. 25. 
27Gesammelte Aufsaitse sur Soziologie und Soszialwissenschaft (1924). 
28Introduction to the Sociology of Law, at p. 60. 

2°Rechtssoziologie, at pp. 89-91. 

8°Sociology of Law, at p. 2. 317bid., at pp. 42-50. 


32“ 


Fifty Years of Jurisprudence” in 51 Harvard Law Review (1938), at pp. 777, 
805-7. 88] lewellyn and Hoebel, The Cheyenne Way (1941). 

84“ New Instrument for the Interpretation of Law—Especially Primitive” in 
2 Lawyers Guild Review (1942), at p. 1. 

*5Review of Gurvitch, Sociology of Law in 42 Columbia Law Review (1942), at 
p. 1241. 88 Sociology of Law, at pp. 9-10. 
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and then, going deeper, a layer of “standardized images of collective con- 
ducts,” one of “unorganized collective conducts,” and one of “social 
symbols.” The layer or level (he uses both words) that is to be sought 
ultimately is that of the human spirit, since the symbols are “inadequate, 
sensitive expressions of spiritual meanings.” Next is the layer or level of 
“all those collective behaviors which innovate, smash patterns, create new 
patterns,” a level or “realm of values” and of collective ideas which, as 
“‘motor-motives” inspire them and serve as a spiritual basis for the symbols, 
and finally, the ultimate depth or level, the realm of spiritual values and 
ideas particularized with reference to social epochs and structures.** Ac- 
cordingly, he defines the aim of the “sociology of the human spirit or of the 
noetic mind” as “the study of cultural patterns, social symbols, and collec- 
tive spiritual values and ideas in their functional relations with social struc- 
tures and concrete historical situations of society.”** 

Noetic mind is a term taken from Husserl. We are told that “concepts 
which are non-sensuous and non-empirical but are conceived by reason 
alone are noetic.” The noetic mind as group mind is an idea which dis- 
appeared from the social sciences in this part of the world a generation ago. 
As applied in jurisprudence, it reminds one of Savigny’s Volksueber- 
zeugung,*® and its turning up in this connexion is one of many indications 
that a type of philosophical school on the continent is the successor of 
historical jurisprudence. Indeed, Gurvitch insists that sociology of the 
human spirit is distinguished from other sociologies by “its mutual inter- 
dependence with philosophy.”*° The philosophy by which philosophy of 
law and sociology of law are to be held together is said to be “radical 
empiricism with an intuitional basis.”** But the noetic mind is taken from 
phenomenology and the discussion of the layers or levels and of the 
sociology of the human spirit seems to come from phenomenology also. 
Phenomenology derives the significance and connexion of phenomena 
from the phenomena themselves. It holds that knowing is not a valuing 
or a critical act, but is a mode of existence of actuality. Hence, juristic 
phenomenology styles itself a theory of actuality, as its American analogue 
calls itself realism. Goodness is held to be an ultimate and objective 
subsisting entity which is intuitively perceived. A right action is one which 
has, on the whole, the best actual consequences, the best consequences being 
those which contain the greatest quantity of ultimate goods, which are 
intuitively perceived to be valuable. Experience recognizes values em- 


87[bid., at pp. 43-7. 38] bid., at p. 47. 
29See Dernburg, Pandekten (ed. 8), vol. I, § 20; Bierling, Kritik der juristischen 
Grundbegriffe, vol. I, at p. 23. 

49Sociology of Law, at p. 304. 41 [bid., at p. 308. 
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bedded in social facts in which the values are realized. Justice is the 
totality of jural values intuitively recognized through collective experience. 
But these facts are extremely variable, and hence justice is considered to 
have no meaning apart from the facts in which values are realized.** 

As Sauer remarked, German juristic phenomenology has not thus far 
been able to achieve any notable results.** It finds significance in the 
continually changing single phenomena of the judicial and administrative 
processes. Ends are reached, values are perceived, and so just results are 
reached intuitively.** Some American realists seem to combine this mode 
of thought with economic determinism and psychological realism.*® 

Husserl seems always to have meant by phenomenology a science of the 
subjective and its intended objects in the character of being intentional. 
His cardinal principle seems to be that seeing something which is presented 
is the only ultimate source of knowledge. But there is a noticeable 
diversity in the use of the term phenomenology among those whom Husserl 
has influenced. At least three distinct types have been recognized among 
his followers. Hence, one cannot be dogmatic in applying the term to any 
writer. 

What do American sociologists mean by sociology? Certainly they 
have not meant a phenomenological theory of society. They have thought 
of a scientific study of society having to do with group behaviour, the re- 
lationships between men and the factors entering into and following from 
those relationships. Whenever an individual is in contact with others, 
wherever direct or indirect contacts occur, such an individual is an inter- 
acting member of a social order. The elements, patterns, and consequences 
of behaviour antecedent or subsequent to this interaction among individuals 
and between groups is taken to be the chief subject-matter of sociology. 
During group life more or less clearly defined forms, ways, standards, 
mechanisms, problems, and group characteristics develop. These are 
studied and subjected to sociological analysis. Thus, sociology seeks facts 
about human beings in their social environment. True to the original founda- 
tion in positivism, American sociology has gone more on research and 
investigation of facts than on philosophical theories. Also it has never 
considered that looking into social problems was forbidden. <A social prob- 


lem arises when there comes to be awareness among some given people that 


42/bid., at pp. 52-6. 

483Rechts und Staatsphilosophie (1936), at p. 25. 

44Cf. Hutcheson, “The Judgment Intuitive—the Function of the ‘Hunch’ in Judicial 
Decisions” in 14 Cornell Law Quarterly (1929), at p. 274. 

45See Yntema, “Jurisprudence on Parade” in 39 Michigan Law Review (1941), 
at p. 1134. 
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a particular social situation threatens certain group values which they hold 
to and the situation is one which can be obviated or corrected only by 
collective action. It is the existence of such problems that makes sociology 
worth while. American sociology, therefore, has been devoted largely to 
social problems and to extensive and intensive picturing of contemporary 
social conditions. 

It was in connexion with sociology of this type that American 
sociological jurisprudence arose. 

Take the theory of institutions, for example. They are thought of 
functionally—in terms of “the conscious fulfilling of defined offices.’’** 
Maclver speaks of an association as a group of persons pursuing some 
interest in common—which should be compared with Hauriou’s institu- 
tions—but of institutions as the established forms or conditions of procedure 
according to which group activity is carried on.‘ This is one of the marks 
of an institution according to Hauriou. My purpose in citing this example 
of divergent use of terms is not, however, to show, as it does, that jurists 
are not alone in use of the same term with different meanings, but to show 
how our sociologists draw these meanings from the problems with which 
they are faced and not from philosophical postulates. In substance, they 
are considering the formally established features of collective behaviour 
with respect to function. 

We have endeavoured to see what recent writers on sociology of law 
with the continental juristic background have meant by sociology of law. 
Now let us ask what continental sociologists have been meaning by 
sociology. Here we run at once into a philosophical sociology. While 
the psychological sociologists drew a sharp line between sociology and social 
philosophy, Vierkandt held that sociology could achieve nothing unless it 
had a basis in philosophy.** He adhered to the phenomenological method, 
that is, discovery of the essential psychical factor of a situation or process 
by direct apprehension of its nature—the entire opposite of the method of 
the behaviourist. Max Weber, who has had a very marked influence on 
contemporary sociology, urged that as sociology was directed to social 
behaviour which is intentional and has meaning, the task must be, not to 
measure the phenomena of such behaviour, but to understand them. He 
urged a principle of ideal types or constructs. Social factors or attitudes 
or movements, he urged, are aspects of a concrete reality which does not 
conform strictly to the type forms by which we are to understand it. The 
ideal type is a construct made by experience, used as an instrument of 


46As to this, see Faris, “The Primary Group: Essence and Accident” in 38 
American Journal of Sociology, at pp. 41-50. 


4*Textbook of Sociology, at pp. 15-16. 48Gesellschaftslehre (1928). 
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discovery, and developed further by experience. What he sought was a 
peculiarly sociological method of understanding the phenomena in order 
that sociology might be an “autonomous” science.*® The quest of an 
autonomous sociology of law, distinct from the science of law and having 
a distinct sociological method, is in line with this. But it is very remote 
from the problems of the legal order which are the task of sociological 
jurisprudence. 

A sociology which studied the nature and development of social norms, 
social institutions, and social processes, leading to study of the nature and 
development of norms backed by organized sanctions, of the nature and 
development of the institutions of the legal order and of the judicial and 
administrative processes is not unlike what Kohler had in mind as a uni- 
versal history of right and law. It could well be the foundation of a 
sociological jurisprudence. 

What do the sociologies of law mean by “law”? They have raised 
again the question, what is law? which has been debated by jurists since 
the thirteenth century. To some extent the discussion suggests a desire 
to get the goodwill of the term “law” for newly urged ideas—to deprive the 
lawyers of a monopoly of a word which has come to carry much weight. 
But inquiry into the use of this word is not wholly a matter of pedantic 
demand for a definition for its own sake, on a par with Mr. Gradgrind’s 
call for the definition of a horse. Long before the sociologists entered the 
lists, the different meanings which the term had acquired, and those involved 
in the Roman-law term jus, had made much trouble for the jurist. Indeed, 
the juristic discussion had been carried over into the courts and decisions 
in important cases had turned on judicial adoption of this or that defini- 
tion.°° There were well-established uses of the term outside of juris- 
prudence, in the physical and natural sciences, for example. But those who 
used the term in these connexions did not undertake to tell lawyers how 
they should use it. 

Ehrlich used “law” to mean all social control, following in this respect 
the usage of the historical school. For example, the idea of sanction 
urged by the English historical jurists” is rather a theory of the sanction 


of social control as a whole than of the sanction of particular laws or legal 


49Gesammelte Aufsaitze (1922). 

50Pound, “More about the Nature of Law” (1935) in Essays in Tribute to Orrin 
Kip McMurray, at p. 513. 

51Maine, International Law, at pp. 50-2; Clark, Practical Jurisprudence, bk. 1, 
c. 16; Lightwood, The Nature of Positive Law, at pp. 362, 389; Carter, “The Ideal 
and the Actual in Law” in 13 Reports of American Bar Association, at pp. 217, 224-5; 
Vinogradoff, Historical Jurisprudence, vol. I, c. 6. 
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precepts, which is what Austin is talking of,®* and Vinogradoff’s preliminary 
discussion is directed to social control as a whole, not confined to that 
highly specialized form of institutional social control which analytical 
jurists and lawyers think of as law. The respect in which Ehrlich differs 
from the historical jurists of the last century is that they, like the jurists 
of the past, were thinking of the body of authoritative materials in which 
tribunals find the grounds of determination. He, on the other hand, was 
looking at the legal order, at the ordering of relations which makes up the 
legal order, at the body of norms of conduct, and at particular legal precepts 
functionally. In particular he stressed the limited function of the norm for 
decision. In this he is followed by later writers on sociology of law. His 
method was to lay hold of the relation of law in the sense of the body of 
norms of decision to the inner order of the associations and relations which 
make up a society. He saw that, using “law” in the sense of the legal 
order, this inner order of groups and associations is the original and is 
still the basic form. The body of legal precepts and the technique of the 
judicial process are logically derivative forms. But in speaking of this 
inner order as law, as in speaking of the legal order of a developed politically 
organized society as law, there is a confusion of the régime maintained 
with the processes that maintain it (in a developed society both political 
and legal) and with the body of authoritative guides and the received 
technique by which those processes are carried on. 

Horvath discusses law (Recht) as a substitute for strife,°* as limitation 
of power,™* and as organization of power."* He uses the term partly in 
the sense of the legal order and partly in that of the judicial and adminis- 
trative processes. 

Timasheff defines law as ethico-imperative co-ordination.** He holds 
that a system of legal rules “recognized and supported by the active 
center” corresponds to every “power structure.” Hence the hierarchy of 
power structures is paralleled by a hierarchy of legal orders, those recog- 
nized by structures lower in the hierarchy giving way before the legal 
rules supported by structures of higher degree. The state is the highest 
of these power structures, and so the upper layer of law is to be found in 
“legal rules emanating directly from the state or directly recognized by it.” 
But, he adds, other social groups have their legal rules also, and these are 
the lower layer of law. He proposes to call the upper level state law, and 
the lower level social law."* Here law and legal refer to the inner order 
of groups and associations, but law refers also to the body of precepts and 


52Austin, Jurisprudence (ed. 3), vol. I, at pp. 91-4. 53Rechtssosiologie, §§ 51-3. 
54] bid., § 62. 55] bid., § 63. 56Sociology of Law, at p. 17. 
5ST] bid., at pp. 302-3. 
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technique and even to the judicial process. All social control and all its 
agencies are included. 

In Gurvitch’s book this use of law for all social control and all its 
agencies as forming one idea to be expressed in one word is behind the 
whole system of sociology of law. At the outset he tells us that jurists 
are concerned only with quid juris—what of right—but sociologists with 
quid facti in the sense of reducing social facts to the relations of forces.** 
But the English and American lawyer may well feel that the first part of 
the proposition, at least to the extent of the word “solely” comes from the 
word droit. What is right in the adjustment of relations is suggested 
more by the word used in the languages of continental Europe than by our 
word “law,” which suggests primarily what is backed by the force or bears 
the guinea stamp of politically organized society. That this is so is 
illustrated by the dominance of natural law on the continent while the 
idea of the English analytical jurists has been no less accepted in the 
English-speaking world. Both sociology and philosophical jurisprudence 
have sought to overcome the separation of the two ideas. ‘But one may 
doubt whether the way to overcome it is to add to the multiplicity of 
meanings of the lawyer’s term “law.” 

Gurvitch conceives of a need of objectifying the spiritual values and 
ideas which set the standard of what is good for society, and that this need 
brings about a symbolizing. But, he holds, the symbols do not clearly 
reflect the nature of the values. We have to understand them. Law has 
the function of regulating the shaping of human conduct so that organized 
collective action and individual behaviour harmonize with the spiritual 
values of the noetic mind. Justice, he tells us, is the effective harmonizing 
of them. Law has to do more. It must reconcile the conflicting spiritual 
values of the collective mind in such a way as to bring about an orderly 
system of conduct.*® He holds that law is not synonymous with social 
control because jural precepts are multilateral and are of determined and 
limited character based on claims and duties. But in substance he, too, 
is using the term “law” for all kinds of social pressure. 

Malinowski makes a distinction between “what might be called valid, 
sanctioned customs, with a strong pull of the parties concerned towards 
evasion, breach, circumvention, and, on the other hand, customs which 
are neutral or indifferent.” The former, in a primitive society “must not 
only be made safe by subsequent punishment of breach but, so to speak, 
temptation proof at every juncture. The very possibility of a breach is 
prevented by elaborate arrangements and constant vigilance.” On the other 


‘8Sociology of Law, at pp. 1-2. 597 bid., at pp. 52-9. 
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hand, the “rules of ordinary or neutral custom are never sanctioned in the 
sense that their brea¢h provokes dissatisfaction in any one.”®° He holds, 
therefore, that law runs back into the most primitive society and that “our 
own law [i.e., in a developed politically organized society] is nothing but 
intrinsically valid custom safeguarding the smooth working of our institu- 
tions ; custom obeyed not so much through fear of penalties but for much 
deeper reasons which the sociologist and psychologist have to discover.” 
Hence, he concludes, “there is no fundamental breach of continuity between 
our own society and that of primitive peoples.”* This, it will be seen, is a 
sociological version of the doctrine of the historical school. On another 
side it recalls Jellinek’s view of law as the indispensable ethical minimum in 
distinction from the ethical luxury.** But it is strictly sociological, holding 
that the binding force of law is derived from the structure of institutions in 
a given society. 

As Ehrlich had done before him, he points out that the relationships 
within families, in business, between physician and patient, are not 
products of legislation or adjudication and that but a very small part of all 
breaches of legal precepts which might come before tribunals actually are 
taken there. But one has only to compare what took place when the 
machinery of execution was relatively feeble with what has followed the 
working out of effective sanctions, such as execution im natura, mandatory 
injunctions, and doing for him of what a defendant refused to do, by 
agencies appointed by the court and at his expense, in order to perceive 
that the circumstance that conflicts of interest may be taken to court, and 
knowledge of what will be done there if they are, play a role in social 
control which is increasingly significant with the development of legal 
institutions and legal systems. Moreover, such matters as communications 
by a patient to a physician and the question of privilege cannot arise till 
the physician is brought into court as a witness. Here, and in many other 
cases, it is not breach that brings the legal precept into play. It does not 
have to be broken in order to come before a court. Timasheff puts a very 
pertinent question: In the earlier years of the last century it was univer- 
sally held in many parts of the country that one who considered himself 
insulted and so sent out a challenge to a duel had a claim to that form of 
satisfaction to which a duty to accept the challenge was correlative. There 
was also a social machinery which applied heavy sanction to one who 
refused to answer the challenge. Shall we say, therefore, that there was 





®°Introduction to Hogbin, Law and Order in Polynesia (1934), at pp. xxv-xxvii. 

®\[bid., at p. xxx. 

®2Die sosialethische Bedeutung von Recht, Unrecht, und Strafe (1878; ed. 2, 
1908), c. 2. 
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law as to duels, or shall we differentiate the custom that called for them from 
the law that later put them down ?** 

In his review of The Cheyenne Way, Malinowski elaborates his theory 
of law.** He distinguishes four meanings of “law”: (1) Rules of cultural 
determinism accepted but neither known nor stated, that is, generalizations 
“with predictive value arrived at by the deductive study of various cultures.” 
We are told that these are to a large extent obeyed without being stated 
by those affected.*° With this meaning the jurist has no concern. 
(2) Rules explicitly standardized and formulated in early symbolic gesture 
or sound. Here he puts rules of knowledge, of technology, of co-operation, 
of common life, and of convention. He says they occur as imperative or 
normative statements. (3) Rules of conduct which refer to relations 
between individuals and groups, delimit divergent interests, and curtail 
disruptive physiological, and sociological tendencies. (4) A _ specific 
mechanism which is brought into existence when a conflict of claims arises 
or a rule of social conduct is broken. He speaks of those as Law(1), 
Law(2), Law(3), and Law(4). The interest of jurisprudence begins, he 
tells us, with the distinction between Law(2) and Law(3). The rules 
of Law(2) lack “the element of sanction as a social reaction.”** Law(3), 
he considers, corresponds to what lawyers mean by “law.” But he con- 
ceives that the important distinction is that between Law(3) and Law(4), 
that is, between “the law of order and law maintained,” on the one hand, 
as opposed to the “retributive and restitutive social action” on the other 
hand. He adds: “Law(4) comes into being when Law(3) ceases to 
work. As long as Law(3) reigns there is no room for Law(4).”* He 
urges the importance of keeping to this distinction and criticizes the lawyers 
for ignoring it. “In all arguments of jurisprudence the term law should 
be used with a clearly defined meaning.” Jurists have felt this for centuries 
and are still trying to bring it about. How far has he contributed to this 
desirable result ? 

Malinowski tells us that the lawyer “invariably thinks of law as that 
which starts when the juridical machinery has to be mobilized,”** that is, he 
begins with Law(4). I should say rather that the jurists of the past thought, 
and most Anglo-American jurists of today are more likely to think, of 
Law(3) and to consider Law(4) as mere mechanical application of Law 
(3). He speaks of Law(4) as “the more or less organized coercive re- 
actions of a community which are set in motion when the rule is broken 
definitely and conspicuously.”"° We have here the everyday phenomenon 


83Sociology of Law, at p. 277. 
644 New Instrument for the Interpretation of Law” in 2 Lawyers Guild Review, 
at pp. 1, 4-7. ®5Jbid., at p. 4. 66] bid., at pp. 5-6. 

87 hid., at p. 6. 88] bid. ®°Tbid., at p. 9. 70] bid. 
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of lay thinking about all law in terms of a penal code." He thinks only 
of rules in the narrower sense, precepts attaching a definite detailed legal 
consequence to a definite detailed state of facts. This is the simplest type 
of legal precept, and is the staple of archaic codes. Developed law gets 
far beyond this and except for the penal codes, principles, conceptions, 
and standards come to count for more than such rules. But this type of 
precept is characteristic of the societies with which anthropologists have 
to deal and even of societies much further advanced. If the anthropologist 
can see nothing more in the politically organized society of today, the 
jurist may for his purposes see no law in primitive societies where there 
is not yet political organization and say they have laws, if you will, but not 
law. 

There is need in jurisprudence for a word for law which will include 
not merely laws, such as we see in the Code of Hammurabi or the Laws 
of Draco, or the Twelve Tables, or the Salic Law, or the Anglo-Saxon 
dooms, but principles, conceptions, standards and doctrines, technique, and 
received ideals. If Malinowski’s Law(3) is to be a useful conception for 
jurisprudence it will need to be very much broadened. Nor is it true that 
when Law(3) reigns there will be no use for Law(4). The judicial and 
administrative processes are not confined to breaches of rules. They have 
a function of guidance as well. Instructions to a trustee, declaratory 
judgements as to the meaning of contracts which no one wants to break 
but each party wishes to have authoritatively interpreted, an actio negatoria 
or actio confessoria instead of trespassifig to determine the existence or 
non-existence of a right of way, advice of the court to an executor how to 
carry out the provisions of a will—in short, the whole growing domain of 
preventive justice—may be vouched. 

Moreover, Malinowski overlooks the work of the jurisconsult or of 
the counsellor who knows Law(3) and advises as to how things should be 
done and the consequences. He knows how the courts will act upon a 
given state of facts, or at least in the very great majority of cases can 
predict it with assurance. But he can do this because Law(4) has 
developed Law(3) so as to give an assured basis of prediction. Thus the 
way in which Law(4) operates sustains Law(3). Indeed, Law(3) is far 
less a product of customary modes of popular action and far more a result 
of analogical development of experience in Law(4) than the historical 
jurists were aware of. Law(4) is much more than retributive and 
restitutive. 


As to the distinction between Law(3) and Law(4) it may be said 


™1“The elder Mr. Weller entertained a firm and unalterable conviction that the 
Old Bailey was the supreme court of judicature in this country” (Pickwick Papers, 
c. XXXII). 
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further that Cardozo set off law in the sense of the judicial process, and 
continental jurists in the last century saw the difference between the 
régime of adjusting relations and ordering conduct, on the one hand, and 
the body of precepts or norms in accordance with which it is maintained. 
Indeed, some of the classical Roman jurists had seen it. 

Malinowski criticizes Llewellyn and Hoebel for “an almost exclusive 
stress on the study of Law(4).”"* In the same way, Ehrlich, followed by 
Vinogradoff, criticizes Maine’s reference of law to litigious custom™ and 
insists upon the role of non-litigious custom or Malinowski’s Law(3)."* 
Those trained in the continental tradition are apt to overlook how the 
Roman law grew by the case law of the praetor’s edict, and the modern 
Roman law by the ad forum explicatio of the commentators and the con- 
sultationes of the professors. A common-law lawyer cannot but be aware 
of the role of Law(4) in the development of our system. He will feel 
that Llewellyn and Hoebel were taking the right course in finding law in 
the “cleaning up of messes” and experience of how they may be cleaned up 
with the least friction and waste. 

Let us compare with Malinowski’s four meanings of law, two of which 
he admits do not concern the jurist, the eight which are found in the 
literature of jurisprudence, all of which do concern him. They are: 

(1) The inner order of groups and associations and relations (Ehr- 

lich). 

(2) The social control by which that inner order is maintained. 

(3) Social control in a politically organized society—organized power 
in such a society. 

(4) The régime of adjusting relations and ordering conduct by tri- 
bunals and administrative officials in a developed politically or- 
ganized society. The legal order as understood by jurists. 

(5) The body of guides to or grounds of determination, becoming 
guides to conduct in accordance with which that régime (or the 
inner order of a developed politically organized society) is main- 
tained. It is made up of precepts, technique, and received ideals. 
The judicial and administrative processes in which the precepts 
are developed and applied by the authoritative technique on a 
background of the received ideals. Given the name of law by 
realists, Cardozo set these off and gave law in this sense the name 
of the judicial process. 

(7) Whatever is done officially in a politically organized society, or at 





72“A New Instrument for the Interpretation of Law’*in 2 Lawyers Guild Review, 
at p. 11. ™3Maine, Ancient Law, lect. 1. 

T4Vinogradoff, Historical Jurisprudence, vol. I, at pp. 368-9, citing Ehrlich, 
Grundlegung der Soziologie des Rechts. 
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any rate, in gne having functionaries. Some realists have defined 
or some may still so define law. 

(8) The political organization of society has itself been identified with 

law. Kelsen has so argued. 

The fifth item had been called law by jurists and lawyers since the 
classical Roman jurisconsults. In the last fifty years jurists have added 
the items numbered 4, 6, and 7. But they gave items 4 and 6 names of 
their own—(4) the legal order and (6) the judicial process. If there is 
anything in priority, the name law, in jurisprudence, at any rate, belongs 
to item (5). “A law” may be used for particular laws of science, such as 
a law of physics, a law of economics, a law of morals. But it should be 
noted that this derives from the theologians of the middle ages who thought 
of a lex aeterna, the legislation of a creator on the model of a Roman 
princeps who had enacted constitutiones ruling the universe. The terms 
“inner order” and “social control” could meet the needs of items (1) and 
(2). Item (8) needs no special term. At any rate, the jurists have pro- 
vided for the different meanings of law for the purposes of their special 
science and the lecture addressed to them is belated." 

Looking up at law from the social control of the most primitive peoples, 
the law of the present is not seen in proportion. It is like attempt to 
develop an understanding of the engines of a great battleship by study of 
Hiero’s aeolipile. Looking down at primitive social control from the 
social control of today may help understand it as much as it may help 
understand the law of today. There have been two lines of juristic treat- 
ment of law-making. In one it is held that customs of popular action are 
made into laws by legislative or judicial formulation. Austin so argued.” 
In the other it is held that law grows out of experience of harmonizing or 
adjusting conflicting or overlapping interests through decision of concrete 
cases by a council of chiefs or of wise men or by a patriarchal king or 
ultimately by officials or tribunals—in short, to use the picturesque phrase 
of Llewellyn and Hoebel, by cleaning up messes. It is noteworthy in the 
law of today how the analytical jurists have come to put stress upon the 
tribunal instead of upon the legislative organ, as Bentham and Austin 
did.**7 Note also the growing consciousness on the continent as to the part 


75See my papers: “What is Law” in 47 West Virginia Law Quarterly (1940), 
at p. 1; “Juristic Science and Law” in 31 Harvard Law Review, at pp. 1047, 1060 ff.; 
“The Administrative Application of Legal Standards” in 44 Reports of the American 
Bar Association (1919), at pp. 443, 453-8; “Hierarchy of Sources and Forms in 
Different Systems of Law” in 7 Tulane Law Review, at pp. 475, 481-6; “Theory of 
Judicial Decision” in 36 Harvard Law Review, at pp. 641, 643-53; “The Ideal Element 
in American Judicial Decision” in 45 ibid., at p. 136; “A Comparison of Ideals of Law” 
in 47 ibid., at p. 1. 76Jurisprudence (ed. 3), vol. I, at p. 105. 

77E.g., Salmond, Jurisprudence (1902), § 5. 
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in law-making played by judicial decision."* Llewellyn and Hoebel saw 
the same thing in a primitive society. Llewellyn put the matter well when, 
looking at the law of today, he saw as the significant point what the 
appointed authorities of a society do about disputes."* It is because of what 
tribunals do that the rules they recognize or establish can serve as guides 
to the individual at the crisis of action and as bases of prediction to the 
counsellor. Austin got his idea in Germany at a time when an academic 
theory of legislative authority expressing reason was giving way to one of 
legislative authority expressing custom in which popular conviction of 
right had crystallized. 

Malinowski’s distinction between “valid, sanctioned customs” and 
“neutral or indifferent customs” should be compared with that proposed 
by Sumner, who divided folkways into usages, which are merely practised, 
and mores, which are regarded as necessary to the welfare of the group 
and so are held sacred. In a wide sense of the term sanction, the mores 
are sanctioned customs.*® The sanctions may be diffuse or organized. 
The mores are backed by what Radcliffe-Brown happily terms “diffuse 
sanctions.” Institutional social control is backed by “organized sanctions.” 
Ostracism or boycott may be joined in by anyone. Only the properly 
set up authority or officer of an institution (in Hauriou’s sense) may 
exercise the sanctions or carry out the sanctioned procedures of the institu- 
tion.** The highest type of institutional social control is the legal order, 
control by the systematic employment of the force of a politically organized 
society. The jurist, whose immediate concern is with the latter, will 
probably continue to feel that limitation of the term “law” to this type is 
expedient; and Radcliffe-Brown considers it more convenient also “for 
purposes of sociological analysis and classification.”** 

A curious feature of current juristic thought is a downright phobia as 
to the relation of developed law to politically organized society; a dislike 
of the term “state” in relation to “law.” Why should there be such anxiety 
to eliminate the state in politics and in jurisprudence? Largely it is a 
phase of the revival of natural law in the present century and particularly 
of the rise of neo-scholasticism or neo-Thomism. In politics, there has 
been reaction from the doctrine of the publicists of the era of absolute 
governments, classical in French public law, in which the revived natural 


78Planiol, Traité élémentaire de droit civil (ed. 12), vol. I, nos. 122-4. 
The Bramble Bush, at pp. 4 ff. 

80Folkways, p. 57. 

81“Social Sanction” in 13 Encyclopaedia of the Social Sciences, pp. 531-4. 
82“Primitive Law” in 13 Encyclopaedia of the Social Sciences, p. 202. 
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law has taken the lead,** In jurisprudence, the ethical connotation of the 
words used for law has furthered reaction from the idea of the Corpus 
Juris as legislation, which was the foundation of academic treatment of the 
modern Roman law, and so from the nineteenth-century attitude towards 
the modern codes. Gurvitch complains that I “believe in the necessary 
and a priori preéminence of the state over other groups.”** What I have 
said is that since the sixteenth century it has had a legal paramountcy, 
using legal in the lawyer’s sense. I do not arrive at this a priori. In the 
Prior of Castleacre’s Case, the court of common pleas in 1506 held that 
parliament could not “make any temporal man to have spiritual juris- 
diction,” for this could only be done by the pope.** Since the reformation 
the kind of spiritual jurisdiction which divided the administraton of justice 
between the state and the church has come to an end. The paramountcy 
of the state in that domain is unquestioned. Nothing is better settled than 
that the courts must take the political organization of society under which 
they sit for a fundamental fact. Far as we carry the doctrine of the 
supremacy of the law in the United States, we do not go so far as to make 
the de jure existence of the state a legal question for the courts of that 
state. A court sitting under a constitution actually put in force, even if 
not adopted as the preceding consitution required, cannot go into that 
question.®** It is equally clear today that every other form of social control, 
by household, church, fraternal, or social organization, professional associ- 
ation or trade union, is subject to legal scrutiny and goes on within legally 
prescribed limits, enforced by the tribunals or officials of the state. The 
juvenile courts and domestic relations courts of today have made this very 
clear. As to pre-eminence in any other than a legal sense and legal in any 
other than the juristic sense, I have said nothing. 

Ideas as to the meaning of “law” are influenced by tying to some philo- 
sophical unum necessarium. Malinowski’s doctrine is tied to positivist 
determinism. He tells us that “culture . . . primitive and developed alike 





83See particularly Duguit’s comparison of the state to a public service company— 
public service from within, not coercion from without. L’état, le droit objectif, et la 
loi positive, introduction. This proceeds from his sociological natural law. As to 
Hauriou’s doctrine of the state as an institution like a church or a labour union, and 
its relation to his neo-Thomist natural law, see Jennings, “The Institutional Theory” 
in Modern Theories of Law, at pp. 68, 69. 

84Sociology of Law, at p. 165. 

853Prior of Castleacre v. Dean of St. Stephens, Y.B. 21 Hen. VII, 1. 

86“The change made by the people in their political institutions by the adoption 
of the proposed constitution since this decree, forbids an inquiry into the merits of 
this case” (Agnew C.J. in Woods’s Appeal, 75 Pa. St. 59, at p. 69. See also Sproule v. 
Fredericks, 69 Miss. 898). 
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is subject to the laws of physics.’’** Gurvitch is tied to phenomenology. 
Sociology and philosophy are interdependent.** Hauriou founds on neo- 
Thomism, though it must be confessed that he could reach his position 
quite as well from Comtian positivism. Kelsen ties to neo-Kantian epi- 
stemology. What we see depends much upon the spectacles through which 
we see it. 

Finally, the sociologists of law charge sociological jurisprudence with 
an unscientific tendency to take up concrete problems and pronounce judge- 
ments of value as to legal precepts and doctrines.*® Perhaps the best 
answer is that made by Sir Maurice Amos: “Jurisprudence [he is speaking 
of sociological jurisprudence] cuts ice.”*° Sociological jurisprudence must 
wrestle with such things even if sociology of law, as a theoretical science, 
must not. 

But I should be very far from disparaging sociology of law, even if 
I cannot amend my use of the term “law” to suit its promoters. Ehrlich 
has taught us much. I have learned from Horvath and Timasheff and 
Gurvitch and Malinowski. Gurvitch points out that sociology of law and 
sociological jurisprudence are not identical.” It is a narrow view of 
science which denies that the one path is as legitimate as the other. The 
sociological jurist is studying law as a highly specialized social control in 
the developed state, in this respect following Austin in thinking of matured 
or developed law as his province. He holds that legal institutions and 
doctrines are instruments of a specialized form of social control, capable 
of being improved with reference to their ends by conscious, intelligent 
effort. He thinks of a process of social engineering, which in one way or 
another is a problem of all the social sciences. In sociological jurisprudence 
it is a special problem of achieving this engineering task by means of the 
legal order, the body of established or recognized norms or precepts, tech- 
nique of developing and applying them and received ideals in the light of 
which they are developed and applied, and the judicial and administrative 
processes. It is treated as a problem of jurisprudence, and yet in its 
larger aspects as not merely a problem of that science. Law in all its 
senses is studied as a much specialized phase of what in a larger view is a 
science of society. 

Roscoe PounpD 


Law School of Harvard University. 
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THE LIABILITY OF PROMOTERS FOR SECRET PROFITS 
IN ENGLISH LAW 


HE promoters of a company are in an unrivalled position for taking 

advantage of their creation in order to secure for themselves some 
secret profit at the expense of investors. They may sell property to the 
company at a price disproportionate to its true value. They may induce 
one who is selling his property to the company to turn back part of the 
purchase price to them. They may charge the company promotion expenses 
far in excess of the true value of the services or the actual expenditures of 
the promoters. It is obvious that the law must adopt principles for con- 
trolling those whose strategic position enables them to victimize the com- 
pany they are calling into being. It must also adopt principles by which to 
compel restitution by promoters who take advantage of their opportunities 
for improper gain. 

The distinguished economist, Alfred Marshall, took a generous view 
of the activities of those concerned in the promotion and management of 
companies. “It is a strong proof of the marvellous growth in recent times 
of a spirit of honesty and uprightness in commercial matters, that the 
leading officers of great public companies yield as little as they do to the 
vast temptations of fraud which lie in their way.”* This was written in 
1890. The report of the official receiver disclosed that for the period of 
seven years beginning in 1890 over twenty million pounds found their way 
from the pockets of shareholders into the hands of the unworthy. Mar- 
shall’s eulogy reads all the more oddly when contrasted with the views of 
other authors. According to Hirst, “ the function [of promoter] has been 
so much abused that the name is in evil odour.”* Hartley Withers’ advice 
to the intending investor is almost that of Mr. Punch to those about to 
marry. “All prospectuses should be scanned in a spirit of jaundiced 
criticism, and with the most pessimistic readiness to believe that they are 
speciously alluring traps laid by some designing financier to relieve the 
reader of some of his money. No allowances should be made, and the 
benefit of the doubt should never be given to the prospectus.”* It has been 
estimated that only 25 to 30 per cent of the prospectuses issued attain the 
maximum standard of practicable frankness. 


1Principles of Economics (ed. 8, London, 1930), p. 303. 

2G. W. Edwards, The Evolution of Finance Capitalism (New York, 1938), p. 45. 
3The Stock Exchange (London, 1932), p. 221. 

4Stocks and Shares (New York, 1910), p. 92. 
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The courts have on occasion formulated very sweeping duties of dis- 
closure. These duties, it should be noted, were not imposed by statute but 
were implicit in the uberrima fides which the promoter must observe in his 
relations with the investing public. It has been said that those who issue 
a prospectus must not only state everything with strict and scrupulous 
accuracy but must omit no fact which might in any degree affect the nature, 
extent, or quality of the privileges which the prospectus holds out as 
inducements to take shares. It has also been said that those who are 
invited to take shares should have the same opportunity of judging every- 
thing which has a material bearing on the nature of the adventure as the 
promoters themselves.° 

Neither courts of equity nor the legislature has compelled so ethical 
a course of conduct on the part of promoters. Apart from statute, the 
law appears to be that there is no liability for mere non-disclosure unless 
it is of such a nature as to render untrue that which is disclosed.’ English 
company law is still to a considerable extent permeated with nineteenth- 
century conceptions of laissez-faire. Although the belief is no longer 
entertained, as a member of parliament of the early part of the last century 
contended, that parliament had “no right to take upon itself to prevent the 
citizens of London or the people of England from disposing of their money 
in any way they might please,”® it is still true that in normal times there 
exists no administrative control over the issue of prospectuses. The 
history of this branch of company law is largely the history of the gradual 
extension of the duty of disclosure. This process has been the result of a 
series of financial catastrophies and crises for which wild promotion and 
uninhibited speculation were in no small part responsible. 

The problems created by the unrestrained activities of promoters did 
not become acute until the second quarter of the last century. In this 
period there was a sudden increase in joint stock enterprise following 
the repeal of the Bubble Act in 1825. From 1820 to 1840 the national 
wealth was almost doubled as the result of the new factory system and 
expanding foreign trade. Promoters could raise money for such fantastic 
projects as the drainage of the Red Sea in order to recover the gold and 
jewels lost by the Egyptians in their pursuit of the Israelites.*° There 





SNew Brunswick Railway Co. v. Muggeridge, (1861) 1 Dr. & Sm. 363 (per 
Kindersley V.C.). 

®Central Railway of Venezuela v. Kisch, (1867) L.R. 2 H.L. 99 (per Lord 
Chelmsford L.C.). 

*Peek v. Gurney, (1873) L.R. 6 H.L. 377, at pp. 388-9. Re Christineville Rubber 
Estates, Ltd., (1911) 81 L.J. Ch. 63. 
8Edwards, op. cit., p. 25. ®Edwards, op. cit., p. 20. 10F- dwards, op. cit., p. 21. 
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were three waves of wild investment in the schemes promoted in this period. 
Each of these led to a financial crisis. 

1824-5, 204 schemes involving 35 million pounds in paid-up capital. 

1834-7, 150 schemes involving 22 million pounds in paid-up capital. 

1844-5, 691 schemes involving 78 million pounds in paid-up capital." 
This last was the wave of railway speculation which’ resulted in the crisis 
of 1847. Of this surge of railway promotion, it has been said that 
“scandals of all kinds surrounded the promotion of our railways. Ex- 
tortionate sums were paid for worthless land. The financiers, the lawyers 
and all concerned had such pickings and perquisites that we can hardly 
understand . . . how the main English lines emerged with their finances 
on a basis so much sounder than similar undertakings in many other 
countries.”*? In 1844, Gladstone, then president of the Board of Trade, 
became chairman of a select cammittee on joint stock companies. The 
committee in its final report approved a policy of disclosure, but took a 
narrow view of the extent of control which was necessary. Statutory 
regulation, it thought, would not merely hamper the wrongdoer. It would 
also place “intolerable fetters upon private business.” This theme has 
been a chorus repeated on every subsequent occasion on which the question 
of reform has been raised. The only immediate consequence of the com- 
mittee’s recommendations was a provision requiring ‘the registration of 
prospectuses. In this period, however, courts of equity, affirming the 
fiduciary character of the promoter, compelled him to disgorge profits 
secretly secured.** 

The second half of the nineteenth century saw the high tide of economic 
prosperity. England became the banker, merchant, and manufacturer for 
the world. Company promotion received a fillip from the adoption of the 
limited liability principle in the Companies Act of 1855. The number of 
companies rose from 700 in 1855 to 7,900 in 1883."* It was not until the 
seventies, however, that the limited liability company was employed on a 
large scale in the manufacturing industries. Slowness in its adoption in this 


11Hirst, op. cit., p. 57. 

12Hirst, op. cit., pp. 62-3. See also G. D. H. Cole and R. Postgate, The Common 
People (London, 1938), pp. 287-93. 

18Hichens v. Congreve, (1828) 4 Russ. 562; (1831) 4 Sim. 420; Fawcett v. 
Whitehouse, (1829) 1 R. & M. 132. 

14This was not a steady increase. Thus, the Overend, Gurney failure was largely 
responsible for a decrease in the promotion of new companies from 1,034 in 1865 to 
762 in 1866 and 479 in 1867. The decline in the capital of new companies was even 
more spectacular. It was £205 million in 1865 and £31 million in 1867 (S. E. Perry, 
“The History of Companies’ Legislation in England” in 29 Journal of the Institute of 
Bankers (1908), 475, at p. 492). 
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field was the result of a feeling that limited liability was not altogether honest 
and the suspicion which was the aftermath of the exposure of the fraudulent 
practices of promoters in the financial crises of 1857, 1866, and 1873.'* 
With the introduction of the limited liability company in the field of 
industry, there developed quickly an epidemic of reckless promotion. The 
Statist of 1886 noted with alarm that the promoter’s “literary man” was 
turning out prospectuses for him “in fine Johnsonian periods, garnished 
with statistics, and illuminated with some beautiful flights of fancy.” To 
meet the malpractices of promoters in this period, the Companies Act 
of 1867 provided that the prospectus must disclose all contracts entered 
into by the promoters before the issue of the prospectus. This provision, 
however, was whittled down considerably by judicial interpretation. The 
Larceny Act of 1861 imposed criminal liability on the officers of a company 
who issued statements known to be false, but this would not appear to apply 


to a promoter unless he also became an officer of the company. In Erlanger 


v. New Sombrero Phosphate Co.** the house of lords, on one interpretation 
of that case, enormously extended the fiduciary duties of promoters, but later 
cases demonstrated that there were simple devices for evading these duties. 

Towards the end of the century English financial and industrial su- 
premacy began to weaken. Foreign competition resulted in the decline of 
British agriculture. The increasing industrial development of Germany, 
the United States, and other countries menaced British industry. These 


factors were responsible for a decline in the rate of increase of real wealth 
and income. This meant a decline in the rate of saving which was further 
accelerated by heavier taxation and higher commodity prices. There was 
thus an increase in the relative demand for capital as compared with the 
supply..7 This was a period of widespread fraud in the companies field. 
Its background was not, as before, an ample capital market from which 
promoters could make their pickings by launching any hare-brained scheme, 
but a slender capital market from which they could attract money only by 
elaborate description of the advantages offered. In this period the Direc- 
tors Liability Act, 1890, was passed to abrogate the effect of Derry v. Peek,’® 
and the Companies Act of 1890 introduced an elaborate list of matters which 
promoters must disclose in the prospectus. This led to a practice of dis- 

15Cole and Postgate, op. cit., p. 327. See also Packer, How the Public Are 
Plundered (London, 1878). 16(1878) 3 App. Cas. 1218. 

17The Report of the Company Law Amendment Committee, 1906, noted with 
concern the comparative lack of capital for investment and the enormous decline in 


the amount of new capital invested over the period 1896-1905 (at p. 4). 
18(1889) 14 App. Cas. 337. 
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pensing with a prospectus in an increasing number of promotions. The 
vendors of property to the company took all the shares and then disposed 
of them to the public. In this way shareholders were deprived of the 
statutory remedies for non-disclosure and misrepresentation. To check 
this practice, the 1908 act required the statement in lieu of prospectus to 
contain most of the information which had to be set forth in the pros- 
pectus.*® 

In the period following the first world war, the decline in the rate of 
increase of real income and the consequent reduction of real saving con- 
tinued.”® Against this background the Companies Acts of 1928 and 1929 
extended the list of the matters which must be disclosed in the prospectus.** 


I. Wuo Are PROMOTERS? 


Although the term “promoter” has been employed in the Companies 
Acts since 1867, the courts have refused to consider it a term of art, so as 
to avoid the necessity for giving it precise definition.** ‘The term promoter 
is a term not of law, but of business; usefully summing up in a single word 
a number of business operations familiar to the commercial world by which 
a company is generally brought into existence.’”** The promoter may take 
a leading part in these operations or a modest one. Where the prospectus 
referred to the defendants as willing and able to answer inquiries about the 
company’s enterprise, this was held to constitute them promoters on their 
acquiescence although they had not authorized the issue of the prospectus.** 
Promotion does not necessarily cease with incorporation. It may cover all 


19Report of the Company Law Amendment Committee, 1906, at p. 6. 


20Report of the Committee on Finance and Industry (Macmillan Report) (1931), 
at p. 8, par. 15. 


210On the 1928-9 reforms, see B. C. Hunt, “Recent English Company Law Reform” 
in 8 Harvard Business Review, (1930) 170. On the development of company law, 
see :. R. H. Formoy, The Historical Foundations of Modern Company Law (London, 
1923); B. C. Hunt, Development of the Business Corporation in England, 1800-1867 
(Cambridge, Mass., 1936); S. E. Perry, “The History of Companies’ Legislation in 
England” in 29 Journal of the Institute of Bankers (1908), at pp. 475 ff.; Grodd, 
“Some Aspects of Joint Stock Companies, 1844-1900” in 4 Economic History Review 
(1932), at pp. 46 ff. 

22Twycross v. Grant, (1877) 2 C.P.D. 469, at p. 503. Re The Great Wheal 
Polgooth, Ltd., (1883) 49 L.T.R. 20. But see 7 & 8 Vict., 110, 3. 

23Whaley Bridge Calico Printing Co. v. Green, (1879) 5 Q.B.D. 109 (per 
Bowen J., at p. 111). See also, Emma Silver Mining Co. v. Lewis & Son, (1879) 
40 L.T.R. 749, at p. 750 (per Lindley J.) ; Erlanger v. New Sombrero Phosphate Co., 
(1878) 3 App. Cas. 1218, at p. 1268 (per Lord Blackburn). 

24Emma Silver Mining Co. v. Lewis & Son, (1879) 40 L.T.R. 168, 749. 
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activities designed to start the company “as a reality.”** A person who 
has taken part in the formation of a company does not cease to be a 
promoter because he has been the dupe of another promoter.” 


II. Breacu or Promoters’ Fipuctary DuTIES 


Since the first half of the nineteenth century the courts have compelled 
promoters to restore to the company profits improperly obtained at its 
expense.** They have done so on the theory that promoters owe fiduciary 
duties to the company they call into being. The exact character of the 
relation between promoters and company has never been satisfactorily 
defined. It is difficult to speak of the promoters as the agents of a non- 
existent company, although there is less theoretical difficulty in treating 
them as trustees.** It is possible to be a trustee for a beneficiary not yet 
in existence. It is doubtful whether there is any advantage in attempting 
to understand the position of promoters by employing the analogies of 
agency or trusteeship. The relation of the promoters to the company is 
really a relation sui generis. 

There are two main categories of cases in which promoters have been 
compelled to restore a profit to the company. The first is that in which 
the promoter has received some undisclosed reward from the vendor of 
property to the company. The second is that in which the promoter reaps 
a profit on his own sale of property to the company. Where the promoter 
gets a reward from the vendor of property to the company, there was never 
any doubt that the company could require him to surrender it to the com- 
pany.” It is no defence for the promoters to aver that the company has 
made a good bargain so that it is not concerned with the vendor’s distri- 





25Re Barry Railway, (1876) 4 Ch. D. 315; Emma Silver Mining Co. v. Lewis & 
Son, (1879) 40 L.T.R. 749, at p. 750. 
26Jubilee Cotton Mills, Ltd. vy. Lewis, [1924] A.C. 958. 
“So, naturalists observe, a flea 
Has smaller fleas that on him prey; 
And these have smaller still to bite 'em 
And so proceed ad infinitum.” 
27Hichens vy. Congreve, (1828) 4 Russ. 562; (1831) 4 Sim. 420; Foss v. Harbottle, 
(1843) 2 Hare 461; Beck v. Kantorowicz, (1857) 3 K. & J. 230; The Great Luxem- 
bourg Railway Co. v. Magnay (No. 2), (1858) 25 Beav. 586. 
28Re Leeds & Hanley Theatres of Varieties, Ltd., [1902] 2 Ch. 809, at p. 819. 
29Hichens vy. Congreve, (1828) 4 Russ. 562; (1831) 4 Sim. 420; Beck v. 
Kantorowics, (1857) 3 K. & J. 230; Re Hereford & S. Wales Waggon & Engineering 
Co., (1876) 2 Ch. D. 621; Bagnall v. Carlton, (1877) 6 Ch. D. 371; Emma Silver 
Mining Co. v. Lewis & Son, (1870) 40 L.T.R. 168, 749; Lydney & Wigpool Iron Ore 
Co. v. Bird, (1886) 33 Ch. D. 85. 
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bution of the purchase price. The fact that part of the purchase price has 
gone to the promoter is conclusive evidence that the company has not 
received the best possible bargain, and this it is entitled to expect from the 
promoters.*° There is, however, nothing inherently wrongful in the receipt 
of a reward from the vendor. If it is disclosed to the company, the 
transaction can stand.** To constitute disclosure for this purpose, there 
must be more than the mere disclosure of such facts as put the company 
on inquiry. Disclosure must be frank and complete. The amount of the 
reward as well as its existence must be disclosed.** Ordinarily, promoters 
will be allowed to deduct expenses legitimately and properly incurred in 
the course of promotion, but not a commission.** As far as expenses before 
registration of the company are concerned, the company will not be liable 
to pay for them, even in equity, notwithstanding the fact that it has adopted 
and so derived benefit from them. For services rendered after registration 
the company can be made liable at law. 

Although the cases often speak of the right to deduct “proper” expenses, 
Jessel M.R. in one case** was much more generous in allowing deductions. 
The promoter claimed the right to deduct, inter alia, the following items: 
money paid to a man who had introduced the directors, shares given to the 
directors, money paid to brokers for sustaining the market and for waiving 
an option to purchase shares, money paid to journalists for puffing state- 
ments in the press about the company’s mine. Jessel M.R. refused to 
inquire into the morality or propriety of these payments. They had been 
paid by the promoter from money he thought to be his. 


These are expenses connected with and forming part of the entire transaction; 
and it seems to me that in estimating his profit I ought to find out his real profit, 
that is, the net profit of the transaction, . . . but whether I approve or dis- 
approve of the mode in which he carried out the transactions, or the items of 
expenditure which he made, the result in ascertaining the net profit cannot 
be affected by the moral nature or propriety of that expenditure. I think, there- 
fore, we ought to ascertain the net profits simply on the principle of deducting 
from all the receipts all the payments.** 


But where the company proved abortive, promoters who had received a 


80Beck vy. Kantorowicz, (1857) 3 K. & J. 230. 

81Re The Sale Hotel & Botanical Gardens, Ltd., (1898) 78 L.T.R. 368. 

82Dunne v. English, (1874) L.R. 18 Eq. 524; Emma Silver Mining Co. v. Grant 
(1879) 11 Ch. D. 918. 

83 Bagnall v. Carlton, (1877) 6 Ch. D. 371. 

34Emma Silver Mining Co. v. Grant, (1879) 11 Ch. D. 918. 

85] bid., at p. 940. Cf. Lydney & Wigpool Iron Ore Co. v. Bird, (1886) 33 
Ch. D. 85. 
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secret reward were held not entitled to prove in the winding-up for services 
in forming the company or as officers of the company after registration.*® 

Not only has the company a right to recover the reward from the 
promoter, but it may also rescind the purchase as against the vendor. 
Bagnall vy. Cariton* illustrates this dual remedy. There, an action was 
brought against both vendor and promoters. Before the trial of the action, 
the company accepted a sum of money from the vendor in compromise of 
its right to insist on rescission as against him. The court of appeal held 
that this did not extinguish the company’s rights against the promoters. 
Moreover, the promoters were not entitled to any deduction in respect of 
the amount which had been paid by the vendor under the compromise. 
This was a particularly strong case since it appeared that the company had 
paid only the reasonable value of the property. Inasmuch as it received 
a substantial sum from the vendor, the company enjoyed a handsome profit 
as the result of the promoters’ activities. 

Although the company may proceed against both the promoter and the 
vendor, it is not necessary that it rescind the contract of purchase in order 
to recover back that part of the purchase money paid by the vendor to the 
promoter.** That part which finds its way into the promoter’s pocket is 
only colourably paid as part of the purchase price, and is, in fact, paid as 
a secret remuneration of the promoter. It would also seem that the com- 
pany’s right to rescind is not conditional on its recovery of the secret 
profit.** The company may proceed against the vendor to recover any 
part of the commission agreed to be paid to the promoter which remains 
in the hands of the vendor.*® This right is not extinguished by any com- 
promise entered into between vendor and promoter. This is not surprising 
if it is borne in mind that the right to recover the commission belongs to 
the company and not to the promoter.*? 

Where the company seeks a remedy, not on the basis of a secret reward 
or commission paid to the promoter, but on the ground that the promoter, 
in selling property to the company, has made a secret profit, a distinction 
must be observed between two situations. The promoter may have 





86Re Hereford & S. Wales Waggon & Engineering Co., (1876) 2 Ch. D. 621. 

87(1877) 6 Ch. D. 371. See also Emma Silver Mining Co. v. Grant, (1879) 
11 Ch. D. 918. 

388Emma Silver Mining Co. v. Lewis & Son, (1879) 40 L.T.R. 168, 749; Lydney 
& Wigpool Iron Ore Co. v. Bird, (1886) 33 Ch. D. 85. 

8°/ indsay Petroleum Co. v. Hurd, (1874) L.R. 5 P.C. 221. 

*°Grant v. Gold Exploration & Development Synd., Ltd., [1900] 1 Q.B. 233; 
Whaley Bridge Calico Printing Co. v. Green, (1879) 5 Q.B.D. 109. 

*1See cases cited in n. 40. 
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acquired the property originally on his own account, or he may have 
acquired it as a fiduciary for the company.*? Important consequences flow 
from this distinction. If the promoter purchased the property on his own 
account, his only duty to the company is to disclose the fact that he is the 
vendor to the company. He is not bound, merely because he is a fiduciary 
at the date of the sale to the company, to disclose the price he paid for the 
property.** For breach of this duty the company’s only remedy is rescis- 
sion.** There is no foundation for a claim to the difference between the 
purchase and the re-sale price, because the fiduciary duties of the promoter 
do not extend back to the time when he purchased the property. To hold 
him liable to refund the profit would be to impose on him a contract with 
the company for the re-sale of the property which he did not make.** He 
was not compelled to sell to the company, and so was entitled to sell at his 
own price, provided, however, that he disclosed his interest in the property. 
The result is that the company may be deprived of all remedy where the 
right to rescind has been lost, as, for example, where the liquidator of the 
company has sold the property so that restoration to the promoter is no 
longer possible,** or where there has been laches.*’ 

It has been argued that, where the promoter purchased on his own 
account and later sold the property to the company without disclosing his 
interest, the company may recover the profit under what is now s. 276 of the 
Companies Act.** 


If in the course of winding-up a company it appears that any person who 
has taken part in the formation or promotion of the company .. . has mis- 
applied or retained or become liable or accountable for any money or property 


42Foss v. Harbottle, (1843) 2 Hare 461, at p. 489. The Great Luxembourg 
Railway Co. v. Magnay (No. 2), (1858) 25 Beav. 586. 

43But note the dicta of Jessel M.R., in New Sombrero Phosphate Co. v. Erlanger, 
(1877) 5 Ch. D. 73, at p. 112. 

44Erlanger vy. New Sombrero Phosphate Co., (1878) 3 App. Cas. 1218; Re Cape 
Breton Co., (1884) 26 Ch. D. 221; (1885) 29 Ch. D. 795; Ladywell Mining Co. v. 
Brookes, (1886) 34 Ch. D. 398; (1887) 35 Ch. D. 400; Re Lady Forrest (Murchison) 
Gold Mine Ltd., [1901] 1 Ch. 582; Omnium Electric Palaces, Ltd. v. Baines, [1914] 
1 Ch. 332. But see the dicta of James L.J., in Re Ambrose Lake Tin & Copper Mining 
Co. (1880) 14 Ch. D. 390, at p. 394. 

*5Burland v. Earle, [1902] A.C. 83. Cf. the dissenting opinion of Bowen L.J. in 
Re Cape Breton Co., (1885) 29 Ch. D. 795. 

“©The Great Luxembourg Railway Co. v. Magnay (No. 2), (1858) 25 Beav. 586; 
Re Cape Breton Co., (1884) 26 Ch. D. 221; (1885) 29 Ch. D. 795; Ladywell Mining 
Co. v. Brookes, (1886) 34 Ch. D. 398; (1887) 35 Ch. D. 400; Lagunas Nitrate Co. 
v. Lagunas Syndicate, (1899) 2 Ch. 392. 

4tErlanger v. New Sombrero Phosphate Co., (1878) 3 App. Cas. 1218. 

*8Cavendish Bentinck v. Fenn, (1887) 12 App. Cas. 652. 
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of the company, or been guilty of any misfeasance or breach of trust in relation 
to the company, the court may, on the application of the official receiver, or of 
the liquidator, or of any creditor or contributory, examine into the conduct of 
the promoter . . . and compel him to repay or restore the money or property, 
or any part thereof respectively, with interest at such rate as the court thinks 
just, or to contribute such sum to thé assets of the company by way of 
compensation in respect of the misapplication, retainer, misfeasance, or breach 
of trust as the court thinks just. ; 

The house of lords has, however, rejected this argument by holding that 
the section creates no new rights. It merely provides a summary and 
efficient remedy for vindicating rights otherwise enforceable at law or in 
equity.** 

Where the promoter acquired the property as fiduciary, his duty is not so 
much one of disclosing his interest—for he really has no interest of his 
own—as of abstaining from making a profit at the expense of the company. 
The company is entitled to the property at the price paid for it by the 
promoter. Any breach of this duty gives the company -the alternative 
remedies of rescinding the purchase or recovering any secret profit made 
by the promoter on “re-sale” to the company.” This case is closely 
analogous to that in which the promoter receives part of the purchase 
price from the vendor, and, indeed, in some cases the courts have not 
troubled to distinguish the two." If rescission has become impossible, 
recovery of the profit will be the only remedy.®* In the case here discussed, 
as in the case of a reward or commission from a vendor, a full and frank 
disclosure will deprive the company of both remedies if it goes on with the 
purchase.”* 

It should be noted that where the company sues to recover a secret 
profit made by the promoter who acquired the property as a fiduciary, the 
measure of the recovery is not the difference between the price paid by the 
company and the market price or reasonable value of the property. The 
only possible measure of recovery is the difference between the prices paid 
by the promoter and the company. This is so, because the property was 

*9Cavendish Bentinck v. Fenn, (1887) 12 App. Cas. 652. Cf. Re The Sale Hotel, 
etc., (1889) 78 L.T.R. 368. 

50Cavendish Bentinck v. Fenn, (1887) 12 App. Cas. 652. Re Ambrose Lake Tin 
& Copper Mining Co., (1880) 14 Ch. D. 390 (per Cotton L.J.). 

51See Bagnall vy. Carlton, (1887) 6 Ch. D. 371; Emma Silver Mining Co. v. 
Grant, (1879) 11 Ch. D. 918. 

52Re Leeds & Hanley Theatres of Varieties, Ltd., [1902] 2 Ch. 809. 

587. agunas Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392; Attorney General 
for Dominion of Canada v. Standard Trust Co. of N.Y., [1911] A.C. 498. 
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acquired by the promoter for the company. The property, therefore, 
belongs to the company at the price paid by the promoter.” 

Promoters will not be able to rely on disclosure as a defence unless they 
have disclosed the full amount of their profit. In Gluckstein v. Barnes,”® 
promoters disclosed in the prospectus that they had purchased property 
from the liquidator of the former owner for £140,000 and were selling it 
to the company for £180,000. In fact, the promoters had made a further 
profit of £20,000 by buying up first mortgage bonds of the former owner. 
The house of lords held that the promoters had been fiduciaries from the 
date of acquisition of the property, and that there had been one scheme 
throughout, so that the purchase of the bonds was not a collateral or 
distinct transaction. Disclosure, it was held, had been inadequate. Its 
inadequacy was not cured by a statement in the prospectus that “any other 
profits made by the syndicate from interim investments are excluded from 
the sale to the company.” Far from being disclosure of the profit made 
on the bonds, this was an active misrepresentation. The purchase of the 
bonds was not an interim investment—the promoters had borrowed money 
for the purpose—but part of their general scheme for making profit at 
the expense of the company. In a later case™ it was said that promoters 
cannot relieve themselves of their general equitable obligations by any 
astuteness in the drafting of exculpatory clauses. 

In Jubilee Cotton Mills, Ltd. v. Lewis*’ there was an audacious attempt 
to escape the liability of promoters to account for a secret profit by relying 
on the machinery of incorporation as prescribed by the Companies Act. 
Part of the purchase price on sale to the company of property, which 
had been acquired by the promoters as fiduciaries, was a large number of 
shares of the company. These shares had been disposed of at a profit to 
the promoters. The defendant resisted the liquidator’s claim to this profit 
on the ground that the shares had been allotted to him before a statement 
in lieu of prospectus had been filed. The Companies Act, 1924, s. 82 (1), 
provided that “A company which does not issue a prospectus on or with 
reference to its formation shall not allot any of its shares or debentures 
unless before the first allotment of either shares or debentures there has been 
filed with the registrar of companies a statement in lieu of prospectus. . . .” 
The defendant’s argument, had it succeeded, would have thrown open a 
door to the most widespread frauds. The house of lords, however, held 





54Re Ambrose Lake Tin & Copper Mining Co., (1880) 14 Ch. D. 390, at p. 398; 
Gluckstein vy. Barnes, [1900] A.C. 240, at p. 254. 55[1900] A.C. 240. 

56Omnium Electric Palaces, Ltd. v. Baines, [1914] 1 Ch. 332, at p. 347 (per 
Sargant J.). 57[1924] A.C. 958. 
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that the premature allotment was not wholly ultra vires. S. 82 did not 
deprive the company of capacity to make an allotment after incorporation 
but before the filing of a statement in lieu of prospectus. It merely pro- 
hibited the exercise of the capacity to allot. The defendant also argued 
that the profit claimed by the liquidator had been made by the fraudulent 
unloading of the shares by another promoter. The liquidator could not 
rely on that fraud as the basis of recovery. Lord Sumner noted the force 
of this argument. If the theory of the agent’s accountability to his principal 
for secret profit is, as has sometimes been said, the fact that he makes those 
profits on behalf of his principal, it is difficult to see how anything done 
fraudulently can be deemed to have been done for the principal’s benefit. 
On the other hand, it is difficult to see on what grounds it can be said that 
an agent who secretly makes an honest profit must give it up, but that one 
who makes a profit by cheating a stranger may retain it.** Lord Sumner 
avoided this impasse by pointing out that the fraud by which the profit was 
made was that of another promoter, and that the defendant had been 
acquitted of all dishonesty. The defendant, although himself a promoter, 
had been the victim and not the accomplice of his fellow promoter, “and, 
if the result of this is to deprive him of a possible opportunity of keeping 
his money at the cost of his reputation, he must console himself by reflecting 
that the price of a good name is far above rubies and that he is not the 
first person who had to cry ‘all is lost save honour!’ ”*® 

It is often difficult to decide whether the promoter purchased on his 
own account or as a fiduciary for the company. The cases cannot be 
reconciled with ease. Payment of the purchase price from his own pocket 
at a time when the formation of the company is not contemplated is con- 
clusive evidence that he is not purchasing as a fiduciary. Payment in this 
way, even though the formation of a company is contemplated, is still strong 
evidence that the promoter is purchasing on his own account. A long 
interval of time between purchase by the promoter and re-sale to the com- 
pany (as in Re Cape Breton Co.," where two and a half years elapsed) 
is also evidence that the purchase was made by the promoter in a non- 
fiduciary character. Even where the promoter agrees to pay part of the 
purchase price in shares of the company to be formed later, the court may 
still find that the purchase is not made for and on account of the company.** 

58[1924] A.C. 958, at p. 978. 59[1924] A.C. 958, at p. 979. 
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But payment in shares of the company later formed or from the proceeds 
of subscriptions for shares may induce the court to hold that the promoter 
was a fiduciary at all material dates.** A term in the contract of purchase 
requiring the promoter to form a company does not necessarily make him 
a promoter from the date of the purchase.** If, however, the promoters 
invite the public to join the company before the purchase is made, this will 
be evidence that the purchase is not made by the promoters in their private 
capacities.» A self-serving statement by the promoters in the contract 
of purchase that they shall be free to re-sell to a company or any other pur- 
chaser will not prevent a court from investigating the true facts and 
discovering that the purchaser is really a fiduciary in making the purchase.** 
The mere fact that promoters purchase property after the process of pro- 
motion has been initiated does not entitle the company to claim that the 
property was purchased on its account.’ It is clear that no general rules 
can be formulated for deciding the important question whether promoters 
are purchasing for themselves or for the company. The question is always 
one of fact,°* but promoters cannot complain that the courts have treated 
them ungenerously. 


The scope of promoters’ fiduciary duties as determined by the house of 
lords in New Sombrero Phosphate Co. v. Erlanger,®** Gluckstein v. Barnes,*® 
and Jubilee Cotton Mills, Ltd. v. Lewis.” 


It has been said that disclosure by the promoter to the company will 
exempt him from liability if the company proceeds with the purchase. The 
question which naturally arises is whether notice of the facts to all of the 
original shareholders will free the promoters from liability where there 
are later subscribers who are ignorant of the facts. In the Erlanger Case 
the house of lords refused to hold that knowledge of the facts by a quorum 
of the directors was sufficient to relieve the promoters of liability where 
those directors and the original shareholders were the creatures of the 
promoters, and the other directors and subsequent allottees were ignorant 
of the facts. There were many dicta in the judgements suggesting that 
promoters must provide a company with an independent board of directors 
capable of forming an unbiased judgement based on full disclosure. It 





®3Gluckstein v. Barnes, [1900] A.C. 240; Re Leeds & Hanley Theatres of 
Varieties, Ltd., [1902] 2 Ch. 809 (per Wright J.). 

®4Gover's Case, (1875) L.R. 20 Eq. 114; 1 Ch. D. 182. 

657 adywell Mining Co. v. Brookes, (1887) 35 Ch. D. 400 (per Cotton L.J.). 

®6Gluckstein v. Barnes, [1900] A.C. 240. Cf. Re Lady Forrest (Murchison) Gold 
Mine, Ltd., [1901] 1 Ch. 582. 

®™Omnium Electric Palaces, Ltd. v. Baines, [1914] 1 Ch. 332. 

68Omnium Electric Palaces, Ltd. v. Baines, [1914] 1 Ch. 332, at p. 347. 
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now appears that this was not the rationale of the decision. It is clear 
that there is no duty to appoint an independent board of directors if all the 
shareholders are informed of the transaction by which the promoters make 
a profit.** Two explanations have been given of the case. The first is that 
there were actual misrepresentations as well as concealment from the rest 
of the directors ;* but it is difficult to see how the mere fact of misrepre- 
sentations could give the company a right to rescind the purchase or recover 
the profit. The other view is that promoters are fiduciaries not merely for 
the original shareholders but also for subsequent subscribers. This means 
that the company is not prevented from seeking a remedy against the 
promoters by reason of the fact that the original shareholders assented to 
the promoters’ profit with knowledge of the facts. There must be dis- 
closure to those who are later invited to take shares. To put the matter 
shortly, promoters cannot resist a claim against them by the company unless 
they have made a full disclosure to all who are invited by them to take 
shares or, it would seem, to an independent board of directors.™* It is thus 
impossible for promoters to pretend that they have secured the assent 
of the company by disclosing the facts to directors and original allottees 
of shares, all of whom are their nominees.** This appears more clearly 
from the judgements of members of the house of lords in Gluckstein v. 
Barnes. “ ‘Disclosure’ is not the most appropriate word to use when a 
person who plays many parts announces to himself in one character what 
he has done and is doing in another. To talk of disclosure to the thing 
called the company, when as yet there are no shareholders, is a mere farce. 
To the intended shareholders there was no disclosure at all.”"* 

To the doctrine of the Erlanger Case as here interpreted a number 
of objections may be raised: 

(i) It may be objected that promoters cannot owe fiduciary duties 
to future shareholders. It is, however, clearly established that it is possible 
to be a trustee for beneficiaries not yet in existence. The analogy of trustee- 
ship need not be cited. It is settled that promoters owe fiduciary duties 
to the company even though it is not yet in being. It is a simple extension 
of this idea to insist that they owe fiduciary duties to future shareholders. 


. 22; Larocque v. Beauchemin, 


7™2Salomon v. Salomon & Co., Ltd., [1897] A.C. 22 
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(ii) The objection may be raised that where a contract is entered 
into or adopted by those who are the members of the company for the time 
being—these persons being the promoters or their nominees—the promoters 
are merely entering into an arrangement for sharing their own property. 
No one else is interested at this time. The promoters can dispose as they 
please of their own property. If they decide to transmute the form in 
which they hold their property into shares which they then proceed to 
distribute among themselves and their nominees, nobody has the right to 
complain of this transaction or object to the number of shares into which 
the promoters decide to split their property. There are certain obvious 
weaknesses in this argument. It cannot apply where the promoters pur- 
chased the property as fiduciaries for the company. The property does not 
belong to them. The major weakness, however, is the insistence that no 
other persons are interested in the promoters’ transaction with the company 
because at the date of the consummation of that transaction the promoters 
have excluded the shareholders whom they intend later to invite. A 
beneficiary may object to a breach of trust committed before he was born 
or ascertained as a beneficiary; although not in existence at the date of 
the breach of trust, he has an “interest” in the transaction which constitutes 
the breach of trust. Where it is intended to invite new subscriptions, and 
shares are actually allotted a moment after the transaction between pro- 
moters and company is entered into or adopted by the company, it is 
excessive legalism to hold that the new subscribers are concluded by the 
assent of the original shareholders, whereas they would not have been so 
concluded if the shares had been allotted a moment before the completion 
of the transaction. To distinguish between the two cases would permit 
“an elaborate system of deception’ at a time when “the board-room was 
occupied by the enemy.’’** It would be the greatest boon which could 
be allowed the fraudulent. 

(iii) It has been argued that the company cannot be allowed to blow 
hot and cold. If it once approves the contract with the promoters at a 
time when all members of the company are aware of the facts, it cannot 
later disaffirm the contract.” The identity of the company is not altered 
with a change or increase in its membership. In Old Dominion Copper 
Company v. Lewisohn,* the United States supreme court, in a judgement 
delivered by Holmes J., found this argument an insurmountable difficulty 
in the way of permitting the rescission of a contract between the promoters 


77Gluckstein v. Barnes, [1900] A.C. 200 (per Lord Macnaghten, at p. 249). 
78Gluckstein v. Barnes, [1900] A.C. 200 (per Lord Robertson, at p. 258). 
79Salomon v. Salomon & Co., Ltd., [1897] A.C. 22, at pp. 33, 37, 54, 57. 
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and the company, the company at the date of the contract consisting solely 
of the nomineees of the promoters. This difficulty has been avoided in 
English law by a technique much more frequently employed in the United 
States than in England. It is said that the court will look to the realities 
of the situation, will pierce the veil of corporate entity. “Directors [or 
promoters] stand in a fiduciary relation to the whole company, that is, not 
only to the existing members but to all whom they intend to bring in. A 
trustee cannot make a profit for himself without the full knowledge of all his 
cestuis que trust, and so the directors of a company formed in the ordinary 
way stand in a fiduciary relation not only to those who are members at the 
time but to all who may come in afterwards.”* It is not illogical that the 
court should go behind the corporate entity in order to rebut the argument 
that all members of the company consented. Those who rely upon the 
argument that all consented themselves invite the trip behind the veil.** 

Holmes J. contests the view that the Erlanger Case supports the 
principle that the assent of original shareholders is not conclusive where 
disclosure is not made to incoming shareholders. In the Erlanger Case, 
he says, only two of the five directors knew the facts, and the original 
shareholders, though the tools of the promoters, were mainly “outsiders.” 
There was never a moment, therefore, when the company had assented 
with full knowledge of the facts. It is submitted, however, that if the 
shareholders for the time being are the creatures of the promoters, it is 
immaterial whether they know the facts or not. It is futile to pretend that 
their assent will be invested with a different quality if they are informed 
of the facts. They have been chosen for their docility. They would take 
no steps to prevent the promoters from making their profit even if they 
were told of the profit. There are many statements in the Erlanger Case 
to the effect that disclosure must be such as will permit an “intelligent” or 
“independent” or “unbiased” judgement.*® No such judgement can be 
formed where the shareholders are appointed by the promoters to do their 
bidding. Holmes J. speaks of the original shareholders in the Erlanger 
Case as “outsiders.” By this he no doubt means that they were not pro- 
moters. This should not obscure the fact that one of them was a promoter 
and the other six connected with and appointed by the promoters.** It is 
not very realistic to make the right of the company, which means in a 





81Re British Seamless Paper Box Co., (1881) 17 Ch. D. 467 (per Cotton L.J., at 
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89 N.E. 193. 
820ld Dominion Copper Co. v. Bigelow, (1909) 203 Mass. 159, 89 N.E. 193. 
83(1878) 3 App. Cas. 1218 (per Lord Cairns, at p. 1238, and per Lord Blackburn, 
at p. 1273). 84] bid., at pp. 1228, 1273. 
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business sense the right of subsequent shareholders, to set aside the trans- 
action acquiesced in by the tools of the promoters, depend on the state 
of information of those marionettes. As Viscount Finlay said in the 
Jubilee Case, “knowledge on the part of accomplices cannot be put on the 
same level as knowledge by wholly independent persons acting in the 
interests of the company as a whole.’’®* 


As for the directors in the Erlanger Case, there is much force in the 
view taken by Holmes J. of that case. If they had all been the tools of the 
promoters, their knowledge or ignorance would have been irrelevant. In 
actual fact, only two of the directors were (although matters were so 
arranged that they could constitute the majority of a quorum of three 
authorized to transact business). There would thus be much to say for 
the interpretation of Holmes J. of the Erlanger Case—since it is possible 
that some of the other three directors might have refused to acquiesce in 
the transaction had they known the truth—were it not for Glucksteim v. 
Barnes. In that case, where all the directors, who were also the promoters, 
knew the facts, the house of lords held that it was farcical to assert that 
this amounted to sufficient disclosure to prevent the subsequent recovery 
of a secret profit. Gluckstein v. Barnes is the only unequivocal decision, 
of the trinity of house of lords cases, which affirms that promoters are 
fiduciaries for future as well as original allottees, so that the company 
may later disaffirm a transaction assented to by the promoters or their 
nominees in the guise of first shareholders. It is true that the statement 
of facts in this case does not disclose whether the original allottees knew 
the facts. In the court of appeal, however, Collins L.J. said that they 
must be taken to have been cognizant of them.*® This matter is not dis- 
cussed at all in the house of lords. From this it must be inferred that, if 
Collins L.J. was wrong and some of the original allottees were ignorant 
of the facts, the knowledge or acquiescence of original shareholders who 
are promoters or their nominees cannot affect the company’s rights against 
the promoters.*’ On either view of the case, the statement of Holmes J., 
that Gluckstein v. Barnes does not carry the matter beyond his interpreta- 
tion of the Erlanger Case, must be treated as incorrect. 

In the Jubilee Case the house of lords again compelled the return of a 
secret profit in the face of an argument that it was not secret because known 
to all the original allottees, those allottees being the promoters and their 
nominees. Viscount Finlay treated the issue of their knowledge as irrele- 





85[1924] A.C. 958, at p. 966. 86Re Olympia, Ltd., [1898] 2 Ch. 153. 
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vant. Lord Sumner,** however, approved the finding of Astbury J., that 
not all the original shareholders had been aware of the facts.*® 

Holmes J. relies upon another argument in order to restrict the ratio 
decidendi of the Erlanger Case. The contract between the promoters and 
the company, he says, was made conditional on the formation of the com- 
pany and the issue of the shares. The contract, as a result, “reached 
forward” to the time when the public subscribed. Holmes J. cites a passing 
remark by Lord Cairns” as authority for this fact. In the full statement 
of facts in the report of the case in the lower court there is no mention of 
the fact that the contract was conditional on the issue of shares to the 
public, and there is no reference to this alleged condition other than that 
in Lord Cairns’s judgement. It is clear that the contract was conditional 
on the formation of the company. This, however, does not assist the 
argument of Holmes J. He himself insists that the company attains its 
full stature the moment it is registered with its original allottees. There 
is no reason why a transaction approved by these allottees should be deemed 
to have been entered into at or after shares are allotted to members of the 
public. Even if the contract is conditional on the issue of shares to the 
public, this does not distinguish the case in substance from one in which 
it is obvious that the transaction will not be completed unless the public 
subscribes. In neither Gluckstein v. Barnes nor the Jubilee Case was there 
any suggestion that the contract was conditional, and yet recovery was 
permitted. The argument of Holmes J. savours strongly of scholastic 
learning. 

(iv) Holmes J. recognizes the possibility of refusing to be deterred 
by the theory of the corporate entity in order to hold the promoters fiduci- 
aries for subsequent shareholders. He found it impossible to adopt this 
course because this would permit a recovery from which the guilty as well 
as the innocent would benefit. In the case with which he was dealing the 
promoters had taken thirteen-fifteenths of the shares and members of the 
public held the remaining two-fifteenths. Superficially, his reasoning has 
the appearance of cogency, although it should be noted, as Jessel M.R. has 
said,”* that this principle, if applied, would mean that the promoters could 
avoid the company’s rights of recovery by corrupting but one shareholder. 
It might be added, moreover, that this would be true even if that shareholder 
is the recipient of a single share. Even if one admits the validity of the 
proposition of Holmes J. that a court cannot give relief where the effect 
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will be to benefit the guilty as well as the innocent—a proposition with 
which Jessel M.R. did not agree®*—it can be demonstrated that its scope 
is much smaller than might appear at first sight. The basis of Mr. Justice 
Holmes’s reasoning is that there are in existence shares which the promoters 
obtained as part of their secret profit, so that if there is a recovery from 
the promoters, part of the sum so recovered will, on liquidation, find its 
way into the hands of those who hold these shares. It is, therefore, at 
once obvious that the objection formulated by Holmes J. can have no 
application where the promoters’ secret profit took the form at all times 
of cash and not shares. 

Where the promoters took shares, they may have disposed of them or 
retained them. If they have retained the shares, and the company seeks 
rescission of the contract with the promoters, no benefit can accrue to 
the promoters since rescission will involve the surrender of the shares. In 
other words, the promoters will cease to be shareholders. If the company 
does not seek rescission, but seeks only the recovery of that part of the 
consideration which constitutes an improper profit, a distinction can be 
made on the basis of the form in which the recovery is claimed. From 
the cases, it appears that the company can claim either the surrender of 
the shares or an accounting for their value.** If surrender of‘the shares 
is sought, there is no ground upon which it can be alleged that the promoters 
will join in the benefits which enure to the company as the result of 
awarding such relief. If the company asks that the promoters account 
for the value of the shares they retain, it is then possible to argue that they 
will enjoy some advantage if the company succeeds. For it would seem 
that since the promoters remain shareholders, they will as such on liquida- 
tion take a proportionate part of what they are compelled to contribute. 
This result, however, should not be shocking to the most tender conscience. 
The position of the promoters is then exactly what it would be if they had 
been ordinary subscribers in respect of their shares. If they were ordinary 
subscribers, their rights in liquidation would be unquestioned. 

Where the promoters have disposed of their shares, the argument 
accepted by Holmes J. appears to be that the holders of “tainted” shares 
will on liquidation receive a proportionate part of anything recovered from 
the promoters. But even in this case no injustice is done by permitting 
the company to recover the proceeds of the shares from the promoters. 


®2See n. 91. 
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The purchasers of the shares from the promoters have as much cause for 
complaint against the promoters as those shareholders who receive an 
allotment of shares from the company. It is true that there is authority 
which indicates that if they are the only new shareholders after the original 
allotments are made, the company cannot sue the promoters.** But if 
there are other allottees, there is no reason why those who purchased from 
the promoters should not be able to join in the advantage which accrues 
to the company from its ability to sue. 

In the Erlanger Case the promoters received in shares £31,000 of the 
total capital of £130,000 and £80,000 in cash. Jessel M.R. was troubled 
by the fact that the dishonest might profit if the company recovered the 
secret profit.*° Relief was, however, allowed in the form of rescission of 
the contract, return of the cash and shares retained, and an accounting for 
the proceeds of the shares sold. Since all the promoters were joined as 
defendants, it could not be said that they would enjoy any part of the 
recovery. It is true that the nominees of the promoters who had signed 
the memorandum of association had not been made defendants, but the 
amount of the recovery they were likely to receive as holders of their single 
shares was such that the principle de minimis non curat lex might well 
apply. For these reasons, no doubt, the house of lords was not perturbed 
by considerations of the injustice of giving relief. Again, in the Jubilee 
Case, the house of lords allowed recovery against promoters who had 
disposed of all their shares. It may be argued that neither case can be 
cited as an authority in this connexion because, as Holmes J. notes of the 
Erlanger Case, not all the original allottees knew the facts. In such cir- 
cumstances Holmes J. would apparently have allowed recovery. But there 
is no difference between this case and the case in which all the original 
allottees know the facts, so far as the question of benefit to the dishonest 
is concerned. If recovery is allowed, the holders of shares originally held 
by the promoters as part of their profit will share in the recovery on 
liquidation. 

It cannot be pretended that the house of lords has considered the 
position of those who purchase from promoters shares which were part 
of the promoters’ improper profit. If, as Holmes J. suggests, there can 
be no recovery where the effect would be that the promoters would share 
in the recovery, would this prevent recovery where the promoters have 
disposed of their shares to others? It is sometimes said that the transferee 
of shares gets no greater rights than the transferor possessed. It is said 
that if the transferor acquiesced in a transaction, those who stand in his 
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shoes are bound by his acquiescence.** This principle should be accepted 
with reserve for reasons both of policy and authority. Considerations of 
policy require that there be no unnecessary restrictions on the marketability 
of shares. The principle that a transferee always stands in the shoes of 
his transferor would impose serious restrictions on the marketability 
of shares.** Authority does not support the principle to the hilt. Thus, 
a bona fide purchaser for value without notice of any invalidity in the title 
of his transferor acquires a title which cannot be impeached by persons 
claiming a prior equitable interest.** It has also been decided that the trans- 
feree of shares for value and without notice was not liable to be put on the 
list of contributories where the shares had been allotted to the transferor as 
fully paid-up without complying with s. 25 of the Companies Act, 1867. 
The shares had not been fully paid up, so that the transferor would have 
been liable as a contributory.” 

There is some authority on the question of acquiescence. In Peek v. 
Gurney’ the plaintiff brought an action against the directors for an 
indemnity against large calls he had been forced to pay. The action was 
based on non-disclosure in the prospectus. The plaintiff had acquired his 
shares from one of the original allottees who was also a promoter and knew 
all the facts. Lord Romilly M.R. held that the plaintiff was bound by the 
transferor’s knowledge and condonation,’™ although this was obiter since 
he also held that the claim was barred by delay. On appeal, the house of 
lords held that the prospectus had not been communicated to the plaintiff 
and was exhausted on allotment. It expressed no view on the effect of the 
transferor’s acquiescence. In a later case, there is a dictum by Fry LJ. 
which is in conflict with the view of Lord Romilly M.R. “A point was 
started of great importance, namely, how far a transferee of a share is 
bound by acquiescence on the part of the transferor. As at present advised, 
I do not think that the transferee would take subject to any personal equity 
which might exist against the transferor, but it is not necessary that we 
should now determine that point.”*°*? The view of Fry L.J. was adopted 
in London Trust Co. v. Mackensie.*°* That was an action by a company 
and some of its shareholders against the directors to compel them to account 
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for profits taken by them in their fiduciary capacities as directors, and to 
compel them to replace capital alleged to have been applied by them ultra 
vires the company. All the shareholders had consented to the transactions 
complained of, and some of the plaintiffs were the transferees of some of the 
shareholders who had assented. Wright J., holding that the plaintiffs 
could sue, said “... I think there is no authority for the general proposition 
that an ordinary transferee of shares in a limited company is affected by 
the fact that his transferor had knowledge which would have disabled 
him from suing. .. . It would seriously affect the position of shareholders in 
limited companies, if it were held that such equities against a transferor 
affect the rights of transferees for value without notice.” 

It is submitted that, whatever may be the scope of the rule that a 
transferor’s acquiescence binds his transferee, it should not apply where 
the cause of action is based on the transferor’s wrongful conduct. This 
distinction would explain the apparent conflict between the decision of 
Wright J. and Ffooks v. South Western Railway Company.’ In the 
latter case shareholders sought to restrain the prosecution of certain works 
after the shareholders had passed a resolution to proceed with them. One 
of the plaintiffs was a transferee of a shareholder who had joined in the 
resolution. It was held that the plaintiff was bound by the assent of his 
transferor. In this case, however, there was no suggestion of wrongful 
conduct by the transferor. 

If the views here suggested are correct, it cannot be objected that, if 
recovery is allowed against promoters, those who stand in the promoters’ 
shoes, the transferees of the promoters, will share in the recovery. The 
promoters are charged with wrongful conduct, and they should not be 
allowed to contend that their acquiescence constitutes an equity which 
follows the shares into the hands of innocent purchasers. 

It has been shown that the objection of Holmes J. can be said to apply 
only in one of the cases so far considered—that is the case in which the 
promoters take shares and retain them, and the company seeks, not rescis- 
sion, but an accounting for the value of the shares. Even in this case, 
no unjust consequence follows recovery by the company since the pro- 
moters are then in the position of ordinary shareholders. There is, how- 
ever, another case in which it does appear that those who have acted dis- 
honestly will reap a further profit if the company is allowed to recover. 
This is the case in which an action is brought against some only of the 
promoters and their nominees, and the rest have retained shares. It is 
incontestable that those not sued will take a proportionate part of 
whatever is recovered from the defendants if the company is in liquidation. 


104(1853) 1 Sm. & G. 142. fr 
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The nominees will share in the recovery even though they acquiesced in 
the transaction which is the basis of the recovery. Inasmuch as they are 
not likely to have had more than a single share allotted to them in order 
to enable them to do the promoters’ bidding, they can be ignored, as has 
been suggested, on the de minimis principle. Certainly, if all the pro- 
moters were sued, but none of the nominees were joined as defendants, 
it would be incredible if the retention of the seven shares by them could 
defeat the company’s right to recover. As for the promoters, it becomes 
a question of policy whether the rights of the innocent are to be treated 
as paramount. A somewhat similar problem arises where a plaintiff, 
having obtained a judgement against persons jointly, proceeds to levy 
execution in full against one of them. It is not held that he has no right 
to adopt this course because the defendant against whom execution is 
levied will have no right to contribution from his co-defendants in the 
circumstances of the case. There is in such a situation the problem 
whether it is sound policy to permit the plaintiff to proceed in a nianner 
which will benefit some of the wrongdoers. It is established that the 
rights of the innocent plaintiff must prevail. This conclusion has been 
reached where promoters are being sued.’*%* In Gluckstein v. Barnes 
the action was brought against only one of the promoters. The promoters 
had taken part of their secret profit in shares. The house of lords in allow- 
ing recovery did not concern itself with the question whether the other 
promoters had retained their shares. The action, it is true, was to recover 
only that part of the secret profit which had gone to the defendant, but 
it was said that, inasmuch as the liability of the promoters was joint and 
several, the whole of the profit could have been recovered from the sole 
defendant." Again, in the Jubilee Case the action was against only two 
of the promoters. It seems that the shares of one of them had passed to a 
third promoter who had disposed of most but not all of them. 

To summarize the position, it can be said that whatever the doctrinal 
difficulties, and it has been shown that they are not so profound as might 
at first sight appear, English law has adopted the principle that promoters 
are fiduciaries for future as well as original shareholders. There must be a 
full disclosure of the facts which constitute a secret profit. Disclosure to 
the original shareholders, certainly where they are the promoters or their 
nominees, will not prevent the company from seeking recovery of the secret 
profit where shares are allotted to new subscribers. Although it may be 
argued that Gluckstein v. Barnes is the only case in which it is possible that 
the original shareholders were aware of the facts, dicta in other cases 


105New Sombrero Phosphate Co. v. Erlanger, (1877) 5 Ch. D. 73, at p. 114. 
106[1900] A.C. 240, at pp. 248, 255. 
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indicate that the principle as here formulated is generally accepted as 
law. In its support, it is possible to cite the opinions of Collins L.J.,’* 
Cotton L.J.,°° James L.J.,’° Jessel M.R.,""° Lindley M.R.,"" Vaughan 
Williams L.J.,"** and Brett L.J.™** 

The fact that liquidation was in process in the three house of lords cases 
might be urged as a specious reason for limiting the scope of the decisions. 
The argument would run that a liquidator can sue, where the company 
itself cannot, because the liquidator represents creditors as well as company. 
This is unsound. A liquidator represents creditors only in the sense that 
he must see them paid so far as is possible. The liquidator has the rights 
of action of the company. The rights of action of the company against 





107 Re Olympia, [1898] 2 Ch. 153, at p. 175. The fallacy in the promoters’ argument 
lay in “the assumption that the sole duty of the promoter . . . is towards the seven 
persons who for the time being constitute the only shareholders in the company. The 
corporate entity towards which the duty exists is a thing apart from the seven 
individuals, who for the time being are the only corporators, and the question whether 
disclosure to them will suffice or not will depend on whether the constitution of the 
company is really such that they can be in fact contemplated as exhausting all the 
persons whom the company is intended to embrace. . . . Where, as here, the very 
pith and marrow of the whole adventure is that cash to the extent of £180,000 shall be 
subscribed by the public for the benefit of the promoters and directors, the duty 
extends to all the persons who are to be contemplated as about to become shareholders.” 

108Re British Seamless Paper Box Co., (1881) 17 Ch. D. 467, at p. 479. 

10°Re British Scamless Paper Box Co., (1881) 17 Ch. D. 467, at p. 477. 

110New Sombrero Phosphate Co. v. Erlanger, (1877) 5 Ch. D. 73, at p. 113 (see 
also per Baggallay J.A., at p. 123). Re British Seamless Paper Box Co. (supra), at 
p. 471: “I quite agree to this, that if promoters make an arrangment to get a profit 
for themselves out of what is apparently paid to the vendors, it is immaterial whether 
the contract with the vendors is approved of by the directors of the company, who are 
the promoters, just before the allotment or just after; in both cases it is intended 
to cheat the future shareholders; and of course it makes no difference whatever that 
the persons who, at the time the allotment was made, were in fact the promoters or 
their nominees, knew of the fraud. You can defraud future allottees as well as present 
allottees.” 

111Re Olympia, [1898] 2 Ch. 153, at p. 169. Lagunas Nitrate Co. v. Lagunas 
Syndicate, [1899] 2 Ch. 392, at pp. 422, 427-8. 

112Broderip v. Salomon, [1895] 2 Ch. 323, at p. 329: “Of course, purchasing at 
an exorbitant price may be a fraud, even if all the shareholders know of it, if there 
is an intention to allot further shares at a later period to future allottees.” See also 
Re Leeds & Hanley Theatres of Varieties, Ltd., [1902] 2 Ch. 809, at pp. 823-5: 
“Among the cestuis que trust who are entitled to this fidelity from the promoters are 
included those who, it is hoped, will become shareholders, as well as the actually 
existent shareholders at the time of the issue of the prospectus.” 

118Re British Seamless Paper Box Co., (1881) 17 Ch. D. 467, at p. 477. For a 
survey of American law, see note in 85 A.L.R. at pp. 1262-96. 





PROMOTERS FOR SECRET PROFITS IN ENGLISH LAW 45 


the promoters as here described can be pursued whether the company is 
in liquidation or not. It might also be urged that the logical conclusion 
of the courts’ willingness to go behind the corporate entity, in order to see 
whether the membership of the company is that which it was when the 
transaction with the promoters was assented to, would be to allow new 
allottees a right to rescind their contracts to take shares. In the present 
state of the law it is the company which must sue since it is a transaction 
with the company which it is sought to disaffirm. There are two objections 
to any other course. The discovery of the non-disclosure often occurs 
after liquidation or just before it. It is thus too late for the shareholders 
to rescind their contracts to take shares. Secondly, to allow shareholders 
to rescind would be to the detriment of the company, whereas the pro- 
moters would not be affected in their retention of the secret profit. These 
considerations indicate clearly that the whole question of the extent of the 
promoters’ fiduciary duties has not been rendered obsolete or academic 
by the statutory remedies for non-disclosure and misrepresentation. The 
statutory remedies lie at the suit of those shareholders to whom the pros- 
pectus is addressed. It will be seen that all others who purchase shares 
cannot have recourse to the statutory remedies. If, however, the company 


as such is able to proceed against the promoters, these other shareholders 
will be able to share in the recovery. 


There are a number of cases in the books which appear to provide 


promoters with very simple devices by which they can circumvent their 
fiduciary duties. In Re Ambrose Lake Tin & Copper Mining Co.,™* the 
owners of a mine sold it to the company which they had formed for the 
total share capital of the company. The nominal value of the capital far 
exceeded the price the promoters had paid for the mine or its true value. 
The mine was the only asset of the company. All the shareholders were 
aware of the facts. No other shares were issued, but the promoters dis- 
posed of most of their shares. It was held that the liquidator could not 
recover. Although a fraud had been intended, it was not a fraud on future 
allottees, because at the date of the sale of the mine to the company there 
could be no future allottees. It was intended to practise a fraud on the 
public, and those members of the public who had been deceived could sue 
in their individual capacities. This principle was extended in Re British 
Seamless Paper Box Co.*** to a case in which not all the share capital was 
allotted to the promoters. It was held that the liquidator could not recover 
because all the original shareholders had known the facts and because it had 


114(1880) 14 Ch. D. 390. 115(1881) 17 Ch. D. 467. 
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not been intended at the outset to invite new subscribers to take shares. Some 
outsiders had been invited to subscribe and had paid for shares seventeen 
months after the formation of the company. Brett L.J. thought it mon- 
strous to suggest that a transaction lawful and honest when entered into 
could become dishonest by something taking place subsequently, but both 
he and Cotton L.J. were of the opinion that the defendants could not have 
alleged that it had not been intended to take in outsiders where they were 
admitted shortly after the consummation of the transaction complained 
of.*** 

In Attorney-General for Canada v. Standard Trust Co. of N.Y.,‘"" the 
privy council adopted the same reasoning in a case in which promoters 
sold to their company a railway which they had acquired after the formation 
of the company. They had spent $300,000 for the railway and had sold 
it to the company for $648,000. The company had an authorized capital 
of one million dollars. It issued $300,000 of its capital to the promoters 
and acknowledged its indebtedness for the balance of the purchase price. 
No other shares were issued. In the insolvency of the company it was 
held that the assignee of the promoters’ claim for the balance of the pur- 
chase price was entitled to rank as a creditor. The basis of the privy 
council’s opinion was that all interested in the capital of the company had 
concurred in the purchase with full knowledge of all the circumstances. 

In Re Darby,'** Phillimore J. manifested an eagerness to evade the 
limitations which these cases place on the scope of the fiduciary duties 
of promoters. D. and G. registered a corporation in Guernsey. They 
were the sole directors and managers. The corporation acquired a slate 
quarry in Wales for £3,500, payable ‘as to £250 in cash and the rest in 
shares of “a company to be formed by the corporation.” The corporation 
then agreed with a trustee for the company later formed by D. and G. to 
sell the quarry for £10,500 in cash, £2,000 in debentures, and £5,500 in 
fully paid-up shares. The signatories to the memorandum of association 
of the company and its directors were all nominees of D. and G. The 
shares and debentures agreed upon were issued to the corporation. D. and 
G. then issued a prospectus inviting subscriptions for debentures to be 
issued by the company. The liquidator of the company sought to recover 
from D.’s estate the profit made by the promoters. The defendant argued 
that since all the shareholders had known the facts, and since no other 
shares had been allotted, any wrong which had been done was a wrong to 
the debenture-holders and not to the company. Phillimore J. allowed 
the liquidator to recover. There was no impropriety in bringing the action 


116See also Salomon v. Salomon & Co., Ltd., [1897] A.C. 22. 
117(1911] A.C. 498. 118[1911] 1 K.B. 95. 
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against the promoter’s estate. The corporation was no more than an 
alias for D. and G., and so could be ignored. He was, however, somewhat 
disturbed by the argument that all shareholders had assented. He sug- 
gested in reply, although with a certain lack of confidence, that it had been 
intended to invite shareholders to join the company inasmuch as the pros- 
pectus had offered one fully paid-up share to the holder of each paid-up 
debenture. It seems, however, that none of these shares had ever been 
allotted, probably because no debentures had been fully paid up. It was 
for this reason that Phillimore J. was not very impressed with his reply 
to the defendant’s argument, and finally preferred to base his opinion 
on the very narrow technical ground that, whereas in the Paper Box Case 
what was done had been sanctioned at a general meeting of the company, 
no such meeting had been convened in this case. He was inclined to think 
that had it been held, the transaction might have stood. In fact, his 
decision appears to be based on the consideration that there had been no 
suggestion of fraud in the Paper Box Case, whereas there was obviously a 
gross fraud in this. 

Re Darby raises the interesting question whether the fiduciary duties 
of promoters can ever extend to creditors. Phillimore J. seems to have 
thought that they could not, but their position, viewed realistically, differs 
very little from that of future shareholders. Both can be duped by the 
promoters. Both are in a position in which they can be easily victimized 
by the unscrupulous. English law has recognized the inferior strategic 
position of future shareholders and has, as a consequence, imposed on 
promoters fiduciary duties for their benefit. What has been done to 
ameliorate the lot of future shareholders should be done for creditors where 
their advances to the company find their way into the promoters’ pockets 
as an undisclosed profit. This should certainly be done where the company 
becomes insolvent as a result of the scheme of promotion. If the company 
is rendered insolvent as a result of the promoters’ tactics, there is then 
an injury to the company for which it should be allowed to recover. This 
step has been taken by the United States supreme court. It has been seen 
that, in Old Dominion Copper Co. v. Lewisohn,”* the supreme court refused 
to hold that the company could. succeed against the promoters where the 
original shareholders had acquiesced with knowledge in the transaction 
between the company and the promoters. In McCandless v. Furlaud,’*° 
the supreme court, without professing to overrule the earlier case, held 
that the receiver could recover from the promoters where the scheme of 
promotion involved the issue of debentures and resulted in the immediate 
insolvency of the company. Although the original shareholders had known 


119(1908) 210 U.S. 206. 120(1935) 296 U.S. 140. 
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the facts and assented to the transaction with the promoters, this consent, 
it was held, could not affect the creditors. This was a case in which they 
as well as the shareholders were concerned from the outset. 

Since there is so tenuous a difference between the case in which the 
promoters allot some shares to the public and the case in which they take 
all.the shares but then unload them, it has been argued that it is highly 
undesirable to have different rules for the two cases with respect to the 
company’s right to recover from the promoters. The argument proceeds 
that the rule which should apply to both cases is the rule that the consent 
of all members of the company for the time being is binding on the company 
throughout its life.*** It is undeniable that the difference between the two 
cases is not a realistic one and that it is undesirable to have more than one 
rule. It by no means follows, however, that the rule which should apply 
to both is that which denies a remedy to the company. The rule which 
permits the company to recover from the promoters where shares are 
allotted to outsiders is an extremely useful method for checking the cupidity 
of promoters. It would be a matter for regret if a similar remedy were 
not available where the promoters take all the shares and then dispose of 
them to outsiders. It is submitted that where the promoters, from the first, 
contemplate unloading the shares, it might well be that the purchasers 
are among those to whom the promoters owe fiduciary duties. It is said 
in the Paper Box Case that promoters who take all the shares which are to 
be issued are merely changing the form in which they hold their pro- 
perty.*** This, however, is not an adequate explanation. The company 
cannot recover, it is said, even where some of the promoters own no interest 
in the property before sale to the company and contribute no property of 
their own.'** The better explanation appears to be that if the promoters or 
their nominees are to be the only shareholders, they owe no fiduciary 
duties to themselves.*** It has been seen that promoters are fiduciaries 
for new subscribers. The reason for this is that they are contemplated 
by the original scheme of promotion.**® If promoters take all the shares, 








1210/d Dominion Copper Co. v. Lewisohn, (1908) 210 U.S. 206, (per Holmes J. 
at p. 215); M. W. Ehrich, Law of Promoters (1916), at pp. 265-9. 

122(1881) 17 Ch. D. 467. 

128See Salomon v. Salomon & Co., Ltd., [1897] A.C. 22. 

1244Re Ambrose Lake Tin & Copper Mining Co., (1880) 14 Ch. D. 390, (per 
Brett L.J. at p. 396) ; Tompkins v. Sperry, Jones & Co., 96 Md. 560, at p. 583, 54 
Atl. 254, at p. 258; Hutchison v. Simpson, (1904) 92 App. Div. 382, at p. 398, 87 
N.Y.S. 369; Blum v. Whitney, (1906) 185 N.Y. 232, at p. 244, 77 N.E. 1159. 

125Re Olympia, [1898] 2 Ch. 153 (per Collins L.J.); Lagunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392 (per Lindley M.R., at pp. 427-8) ; Old Dominion 
Copper Co. v. Bigelow, (1909) 203 Mass. 159, at p. 187, 89 N.E. 193. 
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but very soon thereafter dispose of them, surely it can be said that this was 
contemplated by the scheme of promotion. There should be little difficulty 
in holding that transferees of shares from the promoters are among the 
persons to whom promoters owe fiduciary duties. 

The state of authority does not prevent such a conclusion. In the 
Ambrose Case the company sought to recover the difference between the 
price paid to the promoters by the company and the value of the property. 
This claim was obviously ill-founded, and it need not have been rejected 
on the ground that the fiduciary duties of promoters were not extensive 
enough to permit relief. If the promoters were liable for a secret profit, 
the measure of recovery would have been the difference between the price 
paid by the company and the price paid by the promoters. But the pro- 
moters could not have been made liable to refund a secret profit at all, 
whatever its measure, since they had not acquired the property as fiduciaries 
for the company. The only remedy which could have been allowed in the 
circumstances of the case was rescission. It is, therefore, interesting to 
note that Cotton L.J. said, “I can quite understand an action to set aside 
the contract altogether, but that is not the course adopted by the com- 
pany.”’**° There is a similar dictum by James L.J. “Of course such a sale 
is a thing that cannot stand, if it is questioned in time, and proper offers 
made to restore the thing purchased.’"*" It is true that there are confident 
dicta in the case to the effect that the company could not have succeeded 
even if rescission had been claimed, but these, it is submitted, are clearly 
obiter2** 

In the Paper Box Case, the claim was for an accounting for the value 
of shares which had been allotted to some of the promoters without con- 
sideration. Here again it seems that the property was not acquired by 
the promoters as fiduciaries for the company. Rescission was, therefore, 
the only remedy, but was not sought. It should be noted that the Paper 
Box type of case provides less opportunity for fraud even if the limitations 
on promoters’ fiduciary duties, for which the Paper Box Case and the 
Ambrose Case are thought to be authorities, do in fact exist. In the Paper 
Box situation some shares are originally unissued, and the court can give 
relief if it finds that there was always an intention to issue these shares 
and that they have been issued.’ 


In the privy council case dealt with above, it is not clear from the 
statement of facts whether the other creditors objected to the claim of the 


126(1880) 14 Ch. D. 390, at p. 398. 127] bid., at p. 394. 

128]t jis not stated how soon the promoters unloaded their shares, but Brett L.J. 
said (at p. 395) that the transaction had “all the badges of fraud.” 

129(1881) 17 Ch. D. 467, at pp. 478-9. 
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promoters’ assignee in toto or whether they objected to it only to the 
extent not represented by the true value of the property. The promoters, 
they alleged, were in a fiduciary position, “which prevented them from 
making any profit on the transaction, and that the price of $648,000 was 
not duly authorized and was unfair in amount.” If the claim was for the 
difference between the price paid by the company and the value of the 
property, it was clearly bad. Viscount Haldane, however, treated is as 
one for rescission.’*® This would mean that the case is the only direct 
authority limiting the scope of promoters’ fiduciary duties, although, as a 
privy council opinion, it is not binding on English courts. 

The decision in this case should not be construed as a rejection of the 
principle adopted in McCandless v. Furlaud. The company in purchasing 
the property from the promoters was saddled with a large debt. There 
was no evidence, however, that the price paid was disproportionate to the 
value of the property or that the company was made insolvent as a result 
of the scheme of promotion.’** This is also true of Salomon v. Salomon & 
Co., Ltd.,’** in which debentures were issued to the vendor as part of the 
purchase price. They were later returned to the company and cancelled 
so that new debentures could be issued in their stead to an outsider. The 
purchase by the company was assented to by all the original shareholders, 
and they remained the only shareholders throughout the life of the company. 
It was held by the house of lords that the purchase by the company could 
not be attacked. There are many statements in the judgements to the 
effect that the price paid was not exorbitant and that the company was 
solvent at the date of purchase.’** 

In view of the prevailing conception of the law, the simplest device 
which promoters can employ to evade the fiduciary duties imposed on them 
is to take all the shares which it is intended to issue. The Ambrose Case 
is always cited as an authority for this proposition, although it has been 
seen that this was not the true ratio decidendi of the case. Moreover, there 
is a case decided in 1840, Society of Practical Knowledge v. Abbott, in 
which the company was able to recover a secret profit.'** Four projectors 
of a company obtained a charter for a company which was to have a 
capital of £20,000. They allotted all the shares to themselves, agreeing 
that they should be able to sell as many as they pleased to outsiders. They 
gave no more than £12,000 in value to the company. This was an action 
by the company, after many of the shares had been unloaded, to compel 


180Attorney-General for Canada y. Standard Trust Co. of N.Y., [1911] A.C. 
498, at p. 499. ; 

131[1911] A.C. 498, at pp. 502, 504. *82(1897] A.C. 22. 
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the promoters to pay the balance of the £20,000. It was argued that no 
wrong had been done, since, at the time the promoters took their shares, 
no other person was interested in the company. Lord Langdale M.R. 
held that if the corporation was to continue, by which he evidently 
meant if there were to be new shareholders, the promoters could not act as 
they did without accounting for their profit. An appeal to the lord 
chancellor was compromised. 

This decision is in conflict with the Ambrose Case. In the Paper Box 
Case attempts were made to explain it away. Jessel M.R. thought that 
the defendants had been made liable because the charter provided that 
the shares were payable only in cash.’** The promoters had paid to the 
company about £2,000 in cash and had conveyed to it property for which 
they had expended about £10,000. There is no justification for the in- 
terpretation placed upon the Abbott Case by Jessel M.R. The statement 
of facts mentions no such provision as that upon which Jessel M.R. relies. 
Moreover, Lord Langdale was clearly of opinion that if the promoters 
had actually expended £20,000 in acquiring property sold to the company, 
the company could not recover against the promoters.‘** Both Cotton and 
James L.JJ. explained that in the Abbott Case it had been intended from 
the first to bring in new shareholders.’** This is an excellent principle, 
but it is not that to which members of the court of appeal in the Ambrose 
Case subscribed. It is there said that if the promoters take all the shares, 
there is no possibility of later disaffirming the transaction with the pro- 
moters. In the Ambrose Case the earlier case was cited but, strangely 
enough, was not discussed by the court. 

If it should be held that the Abbott Case is good law, there would be 
little sense in holding that its principle does not apply where the promoters 
take all the shares which are ever issued, although this be not the total share 
capital, and then unload them on the unsuspecting public Re Darby is 
evidence of a tendency to avoid the unfortunate consequences of the doctrine 
approved in the Paper Box Case. Of more considerable importance is the 
fact that the Jubilee Case, on one interpretation, can be said to overrule 
that doctrine. In the Jubilee Case, 55 of the authorized capital of 150,000 
shares were never issued. The promoters took the rest and sold them.’** 
There was no proof that three’*® or four'*® of the promoters’ nominee share- 
holders knew the facts. Viscount Finlay treated the state of information 


13517 Ch. D. 467, at p. 471. 1862 Beav. 559, at p. 569. 
13717 Ch. D. 467, at pp. 480, 477. 

138Re Jubilee Cotton Mills, Ltd., [1922] 1 Ch. 100, at p. 104. 
139[1923] 1 Ch. (per Younger L.J., at p. 34). 

140(1922] 1 Ch. 100 (per Astbury J., at p. 117). 





52 THe UNIVERSITY OF Toronto Law JOURNAL 


of these puppets as irrelevant. If this is correct, and we believe that it is, 
the case is indistinguishable from the Paper Box Case. In that case it was 
said that there could be no recovery if all the original shareholders, knowing 
the facts, assented to the transaction with the promoters. There could be 
recovery, it was said, only if the rest of the shares were issued as the result 
of an original intention to issue them. In the Jubilee Case, recovery was 
allowed even though the rest of the shares were never issued. 


III. S. 35 or tHe Companies Act, 1929 


S. 35 (1) of the Companies Act requires that every prospectus issued 
by or on behalf of a company, or by or on behalf of any person who is 
or has been engaged or interested in the formation of a company, must 
set forth the matters specified in part 1 of the fourth schedule to the act 
and the reports enumerated in part 11 of that schedule. The scheduled 
matters which may be relevant on the question of promoters’ secret profits 
are the following :*** 

(2) The number of founders, management, or deferred shares, if any, and the 


nature and extent of the interest of the holders of such shares in the property 
and profits of the company. 
(5) Where shares are offered to the public for subscription, particulars as to— 
(i) the minimum amount which in the opinion of the directors must be 
raised by the issue of those shares in order to provide for 

(a) the purchase price of any property, purchased or to be pur- 
chased, which is to be defrayed in whole or in part from the 
proceeds of the issue; 

(b) the preliminary expenses payable by the company and any 
commission payable to any person in consideration of his 
agreeing to subscribe for, or of his procuring or agreeing to 
procure subscriptions for any shares; 

(ii) the amounts to be provided for the above matters otherwise than from 


the proceeds of the issue, and the sources from which those amounts 
are to be provided. 


This provision will have the effect of informing intending investors 
of the extent to which the money they subscribe will be employed in the 
acquisition of property. Apart from the possible deterrent effect of pub- 
licity, this provision will not, of course, affect enthusiastic valuation of the 
property to be acquired. Nor will it compel disclosure of the fact that 
some part of the purchase price is to find its way into the promoters’ 
pockets. Disclosure of the amount to be paid for preliminary expenses 
will tend to prevent lavish assessment of promotion expenses, although 
here, again, the only limitation adopted is that implicit in publicity. 





141The number prefacing each matter refers to the paragraph of part 1 of the 
fourth schedule which deals with such matter. 
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(7) The number and amount of shares and debentures which within the two 
preceding years have been issued as fully or partly paid-up otherwise than in 
cash, and in the latter case the extent to which they are paid-up, and in either 
case the consideration for which such shares and debentures have been issued 
or are proposed to be issued. 


If promoters who are also vendors receive part of the purchase price 
in paid-up shares, this must be stated in the prospectus. This provision, 
however, contains nothing to prevent the watering of stock. 

(8) The names and addresses of the vendors of any property purchased by the 
company or proposed to be purchased, which is to be paid for wholly or partly 
from the proceeds of the issue offered for subscription by the prospectus, or the 
purchase of which has not been completed at the date of the issue of the prospec- 
tus, and the amount payable in cash, shares, or debentures to the vendor, and 


where there is more than one separate vendor, or the company is a sub-purchaser, 
the amount so payable to each vendor. 


It is unlikely that this requires the disclosure of anything more than 
the contract of purchase by the company itself where, at the date of publi- 
cation of the prospectus, the contract by which the vendor acquired the 
property has been executed. This seems to be the result of Brookes v. 
Hansen** decided on the effect of s. 10 (1) (f) of the 1900 act, the wording 
of which was substantially that of para. 8. In that case, the prospectus 
revealed that the company had entered into a contract to purchase certain 
patent rights for £58,000. It did not disclose that the vendor had himself 
purchased the rights for £15,000, or that this sum had been paid but one 
day before the issue of the prospectus from funds borrowed by the vendor. 
Joyce J. held that the earlier contract need not be disclosed. The company 
is not to be deemed a sub-purchaser unless it has to pay some part of the 
purchase money to someone other than its own vendor. In that event the 
name and address of the original vendor, as well as of the immediate vendor, 
must be stated, together with the sums payable to each. This, of course, 
will not necessarily have the effect of disclosing the profit made on the 
resale, since there will be no reason to assume that what the company pays 
to the original vendor is the total consideration received by him. He 
may already have received a part payment from the company’s vendor, 
but Joyce J. is careful to point out that only what the company pays must 
be disclosed.*** 


14271906] 2 Ch. 129. 

143Brookes v. Hansen was followed in Re Christineville Rubber Estates, Ltd., 
(1911) 81 L.J. Ch. 63, in which property acquired for £1,000 was sold to the company 
for £51,250. 

Schedule 4, part 111, para. 2 defines a vendor for the purposes of this schedule as 
one who has entered into any contract for the sale or purchase, or for any option of 
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(9) The amount, if any, paid or payable as purchase money in cash, shares, 
or debentures for any such property as aforesaid, specifying the amount, if any, 
payable for goodwill.?** 


This would seem to differ from para. 8 in that it compels disclosure 
of what has already been paid as purchase money. Disclosure of the 
amount payable for goodwill must tend to lessen the danger that the com- 
pany’s money will be dissipated for water. It seems that whether the pur- 


chase money is paid or payable in future, the amount represented by good- 
will must be stated. 


(11) The amount or estimated amount of preliminary expenses. 


(12) The amount paid within the two preceding years, or intended to be paid, 
to any promoter, and the consideration for such payment. 


This probably refers only to payments by the company, and so would 


not apply to rewards paid to promoters by the vendor of property to the 
company. 


(13) The dates of and parties to every material contract, not being a contract 
entered into in the ordinary course of the business carried on by the company 
or a contract entered into more than two years before the date of issue of the 
prospectus, and a reasonable time and place at which such material contract or 
a copy thereof may be inspected. 


This is obviously a provision of considerable importance. It is ap- 
parently intended to cover those contracts not caught by other paragraphs 
of part 1 which the legislature thinks should be disclosed to prospective 
applicants for shares. The interpretation and effect of this paragraph will 
be considered in detail below. 


(15) Particulars of the nature and extent of the interest, if any, of every 
director in the promotion of, or in the property proposed to be acquired by, 
the company. 

This will not compel the disclosure of the interest of a promoter unless 


he has become a director or, of course, is a vendor within the meaning of 
para. 8. 


It will be seen that, unless it be by para. 13, part 1 of the fourth schedule 
does not provide for the disclosure of any executed contract by which the 


purchase, of any property to be acquired by the company in any case where— 
(a) the purchase money is not fully paid at the date of the issue of the prospectus ; 
(b) the purchase money is to be paid or satisfied wholly or in part from the 
proceeds of the issue offered for subscription by the prospectus ; 
(c) the contract depends for its validity or fulfillment on the result of that issue. 
144Schedule 4, part 1, para. 2, provides that if the proceeds, or any part thereof, 
of the issue of shares or debentures are to be applied directly or indirectly in the 
purchase of any business, a report by accountants, who shall be named in the 
prospectus, upon the profits of the business for each of three financial years 
immediately preceding the issue of the prospectus shall be stated in the prospectus. 





PROMOTERS FOR SECRET PROFITS IN ENGLISH LAW 55 


promoter acquired the property he is selling to the company. Nor does 
it require the disclosure of any payment by a vendor to promoters. It is, 
therefore, extremely important to determine the scope of para. 13 in order 
to discover whether these transactions are within its ambit. The parent 
of para. 13 was s. 38 of the Companies Act, 1867. An examination of the 
decisions interpreting that section is necessary in order to obtain some 
guidance in the understanding of para. 13. S. 38 provided that, 

Every prospectus of a company, and every notice inviting persons to sub- 

scribe for shares in any joint-stock company shall specify the dates and the 
names of the parties to any contract entered into by the company, or the pro- 
moters, directors, or trustees thereof, before the issue of such prospectus or 
notice, whether subject to adoption by the directors of the company or otherwise ; 
and any prospectus or notice not specifying the same shall be deemed fraudulent 
on the part of the promoters, directors, and officers of the company knowingly 
issuing the same, as regards any person taking shares in the company on the 
faith of such prospectus, unless he shall have had notice of such contract. 
It was agreed by all the judges from the very first that some limitation 
must be placed on the generality of the language of the section. If this 
were not so, “any contract” would include the purchase of a postage-stamp 
by a promoter in the course of promotion. With this measure of agree- 
ment, it was still possible to give widely differing interpretations of the 
scope of the section, and much metaphysical speculation was devoted by 
the judges to this question. Interpretation of the section was clearly con- 
ditioned by the attitude of the individual judge to the desirability of this 
kind of legislation. If the judge disliked the section, he interpreted it 
restrictively ; if he thought it a benevolent measure, he extended it as widely 
as he could without reducing it to absurdity. 

There were two stages in the process of elucidating the meaning of 
s. 38. The first involved the question whether the contracts referred to 
were only those which imposed a benefit or burden on the company and 
so required adoption by the company. The leading case on this question 
was Twycross v. Grant.’** The issue in this case was whether s. 38 required 
the disclosure of contracts, entered into by a firm engaged in constructing 
tramways for the company, by which the firm was to make certain payments 
to the promoters from money received as consideration for the construc- 
tion work. Lord Coleridge C.J. was of the opinion that s. 38 was a 
remedial section and must be interpreted against the background of the 
evils sought to be eliminated. One of these was undoubtedly the diversion 
of shareholders’ money from the enterprise to the remuneration of 
promoters. “A statute passed to prevent fraud, and couched in general 
language, ought to be construed so as to defeat all the frauds which are 


143(1877) 2 C.P.D. 469. 
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within the mischief sought to be remedied; and the general language of 
the statute ought not to be cut down so as to leave perhaps the larger 
portion of such frauds entirely undefeated. It may be inferred that the 
words of the Act were purposely left as general as possible, in order to 
throw as wide a protection as possible over those for whose benefit the 
Act was passed.”"** His general conclusion was that those contracts must 
be disclosed which were calculated to influence persons reading the 
prospectus in making up their minds whether or not to apply for shares, 
Without making the test any more specific, it was sufficient to say that 
any intepretation was too narrow which excluded “a contract entered 
into by a promoter before its prospectus was published, and affecting his 
own payment out of the funds of the company, or the property of the 
company, or the manipulation of its shares, or the independence of its 
directors.”*** 

Substantially this view was adopted in the court of appeal by Cockburn 
C.J. with whom Brett L.J. concurred, '*’ and since the court was equally 
divided, Lord Coleridge’s opinion prevailed. The opinions of the other 
two members of the court of appeal are interesting as a revelation of the 
antagonism to s. 38 of some of the judges. Bramwell L.J. was the most 
ardent opponent of any liberal construction. “A man is not bound to 
be a shareholder and if he does not like the information given, need not 
be. He may ask as he might have asked here, How have you got at the 
price of £309,810, and if not answered, or the answer not satisfactory, 
might have declined the shares. I know that practically this is not done. 
I think it is better to teach people to look after themselves, and not have 
this sort of paternal legislation taking care of them and giving them 
information they will not take the trouble to ask for.”*** Since the section 
existed, he was forced to give some meaning to it. The most innocuous 
in his view was that it required the disclosure of only those contracts 
imposing an obligation on the company. There was the difficulty, however, 
created by the words “whether subject to adoption by the directors of 
the company or otherwise.” Lord Coleridge had understood these words 
to mean that the contract need not affect the company directly. It need 
not be a contract which the company was required to adopt. Bramwell L.]J. 
thought that the phrase meant that the contract was one which the company 


146] bid., at p. 486. 
147See Gover’s Case, (1875) Ch. D. 182, for an elaborate exposition of the views 
of Brett L.J. on the section. They were criticized by Thesiger L.J. in Sullivan v. 
Mitcalfe, (1880) 5 C.P.D. 455. 

148(1877) 2 C.P.D. 469, at p. 498. See also his dissenting opinion in Sullivan v. 
Mitcalfe, (1880) 5 C.P.D. 455. Cf. James L.J., in Gover’s Case, (1875) 1 Ch. D. 182. 
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must adopt or reject. “Or otherwise” merely meant that the section 
applied to contracts which could be rejected by the company. The fact 
that promoters were referred to in the plural also indicated, in his opinion, 
that the contracts must be made by them on behalf of the company. He 
reinforced his views with what he considered the reductio ad absurdum 
of the contrary view. A man may have assumed the position of a director 
in the company because he had agreed to marry the promoter’s daughter. 
Must the promise to marry be stated in the prospectus? It certainly 
might affect the judgement of an intending shareholder, because it might 


be evidence that the director was joining the enterprise for some motive 
other than his good opinion of it. 


Perhaps the most remarkable feature of the interpretation of the section 


by Bramwell L.J. was his indignation at the schemes of which the one 
involved in Twycross v. Grant was an example. 


I should rejoice if such nefarious transactions could be reached, proved, 
and prevented. Besides the loss of £350,000 in this particular case, immense 
mischief has been done by practices such as these. It is the opinion of some 
of the ablest men of the day that the present stagnation of business is partly 
attributable to the want of confidence caused by the public knowledge of such 
cases as that of this company. But as is said in an able pamphlet which has 
been sent to me, “We must be careful lest righteous indignation against wrong- 
doers should lead us to throw the net too wide and so make a snare for the honest 
and law abiding.” I think I have shown that I have no approval of what has 


been done in the case of this company. But I must construe the Act as it is, 
and not as I would have it in this particular.'*® 


It seems clear from this passage that he was not so much construing the 
section as giving expression to the nineteenth-century conception of the 
paramount public policy of unhampered private interprise.*®° 

Twycross v. Grant established a liberal interpretation of s. 38. The 
contracts referred to were those which were “material,” that is to say, 
those which might influence or affect the opinion of intending share- 


1492 C.P.D. 469, at p. 502. 


15°Tt is possible that Bramwell L.J. thought no great injustice would be done 
by denying the shareholder a remedy under s. 38, since the secret profit could be 
recovered by the company in an action for the breach of the promoters’ fiduciary 
duties. “The wrongdoers, indeed, ought not to escape. They can, in my opinion, be 
reached in a different way” (at p. 502). But in a case in which liquidation was not 
in process it might have been impossible for a shareholder to get sufficient support 
to induce the company to sue the promoters. This would be clearly impossible where 
the promoters had retained control of the company. These considerations illustrate 
the necessity for the statutory remedies available at the suit of individual shareholders 


in addition to the equitable remedies for breach of fiduciary duties available at the 
suit of the company. 
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holders.*** There at once arose a further question. Once it was decided 
in a particular case that the contract suppressed could have affected the 
judgement of the shareholder, it then became necessary to decide whether 
the plaintiff was required to allege that he had in fact been influenced 
by the suppression. There was a very real objection to be met by those 
who insisted that this must be proved. It is, as a practical matter, almost 
impossible for a shareholder to say honestly what he would have done, 
perhaps years before, if the contract suppressed had been disclosed before 
he applied for his shares. Such an inquiry becomes mere speculation.’? 
This difficulty induced the courts to hold that in the case of misstatements 
in a prospectus, those who acted on it could not be expected to analyse 
minutely their mental reactions so as to explain what particular state- 
ment led them to become subscribers.*°* Nevertheless, a different view 
ultimately prevailed with respect to s. 38. It was decided that the 
plaintiff could not recover unless he proved that he would not have 
become a shareholder but for the suppression of the contract.°* The 
reason for the adoption of this restrictive principle was the use of the 
word “fraudulent” in the section. That, the judges held, was a term of 
abuse and should not be applied indiscriminately. 


151For subsequent decisions adopting this view, see: Sullivan v. Mitcalfe, (1880) 
5 C.P.D. 455; Cackett v. Keswick, [1902] 2 Ch. 436; Nash v. Calthorpe, [1905] 
2 Ch. 237. For earlier decisions, see Charlton v. Hay, (1874) 23 W.R. 129; Gover's 
Case, (1875) 1 Ch. D. 182. It was decided that only shareholders and not bondholders 
were within the protection of the section: Cornell v. Hay, (1873) L.R. 8 C.P. 328. 
(“Another instance . . . of the carelessness with which this section was drawn,” per 
Cockburn C.J. in Twycross vy. Grant, (1877) 2 C.P.D. 469, at p. 535.) In order 
that s. 38 should apply there must have been an actual contract before or at the 
date of the issue of the prospectus. A mere hope or expectation by the promoters that 
they would receive something from the vendors from the purchase money was not 
sufficient. Arkwright v. Newbold, (1881) 17 Ch. D. 301. But a verbal contract was 
sufficient: Capel & Co. y. Sim’s Ships Compositions Co., (1888) 36 W.R. 689. There 
was no liability for breach of s. 38 unless the defendant knew of the contract omitted 
from the prospectus at or before the issue of the prospectus; Hoole v. Speak, [1904] 2 
Ch. 732. But a defendant could not plead ignorance of the particular contract on the 
suppression of which the plaintiff relied where the defendant knew there might be 
contracts within the section but deliberately abstained from inquiry: Tait v. Macleay, 
[1904] 2 Ch. 631. Nor was it a defence that the defendant was advised by counsel 
that the contract was not within the section: Broome v. Speak, [1903] 1 Ch. 586. 

152Broome v. Speak, [1903] 1 Ch. 586, at pp. 604, 621. 

153Macleay v. Tait, [1906] A.C. 24 (per Earl of Halsbury). 

154Sullivan v. Mitcalfe, (1880) 5 C.P.D. (per Thesiger and Baggallay L.JJ.); 
Nash v. Calthorpe, [1905] 2 Ch. 237; Macleay v. Tait, [1906] A.C. 24; Marshall 
v. Morrison, [1907] W.N. 29. Contra: Broome v. Speak, [1903] 1 Ch. 586 (per 
Collins M.R.); Nash v. Calthorpe (supra) (per Romer L.J.). 
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“I always approach these cases under the 38th section with a strong feeling 
of repugnance to the duty which I have to perform, because I think that the 
38th section ...is a section which no judge can give effect to, not only without 
a feeling of repugnance, but without a feeling that that which he is doing does 
not really tend to the maintenance of commercial honesty and commercial 
morality. To herd together, under a collective word like “fraudulent,” people 
who are honest and people who are dishonest, to my mind, cannot possibly tend 
to the maintenance of commercial morality.”**5 


The position finally reached with respect to s. 38 was that it applied 
to contracts which might reasonably have affected the minds of shareholders 
if disclosed, and the non-disclosure of which did in fact induce the plaintiff 
shareholder to subscribe. It remains to be seen to what general categories 
of contracts the section applied. According to Thesiger L.J., the section 
applied to “every contract relating to the formation of a company or its 
capacity, property, or business when formed, or to the position, pecuniary 
or otherwise, in regard to the company, or its promoters, or vendors, of 
the directors or other officers of the company.”*** There is much authority 
to the effect that contracts between vendors and promoters for the reward 
of the latter by a share of the purchase price or otherwise were within s. 38. 
This was so whether the contract between them was executed or 
executory.’*’ It is less certain whether the section required the disclosure 
of contracts by which the promoters acquired property they later resold 
to the company. A strong argument could have been made out for dis- 
closure where the promoters acquired the property as fiduciaries for the 
company. <A profit in these circumstances scarcely differs from a secret 
reward paid to the promoters by vendors to the company. In both cases 
the company itself could recover the secret profit or reward on the ground 
that there had been a breach of fiduciary duty. It is more doubtful, 
however, whether disclosure was required of contracts by which promoters 
acquired property (later resold to the company) on their own account 
and not as fiduciaries for the company. There was not much discussion 
in the cases of this problem, but its importance is considerable. Although 
such contracts do not come within para. 8 of part 1 of the fourth schedule 


155Per Vaughan Williams L.J. in Cackett v. Keswick, [1902] 2 Ch. 436, at p. 471. 
For similar expressions, see: Shepheard v. Broome, [1904] A.C. 342 (per Earl of 
Halsbury L.C., at p. 345); Hoole v. Speak, [1904] 2 Ch. 732 (per Kekewich J.) ; 
Macleay v. Tait, [1906] A.C. 24 (per Lord Lindley, at p. 30). 

156Sullivan v. Mitcalfe, (1880) 5 C.P.D. 455, at p. 461. 

157Charlton v. Hay, (1874) 23 W.R. 129; Twycross v. Grant, (1877) 2 C.P.D. 
469; Sullivan v. Mitcalfe, (1880) 5 C.P.D. 455; Capel & Co. v. Sim’s Ships Com- 
positions Co., (1888) 36 W.R. 689; Greenwood v. Leather Shod Wheel Co., [1900] 
1 Ch. 421; Broome v. Speak, [1903] 1 Ch. 421. 
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unless executory, they would provide very useful information to intending 
shareholders of the true value of the property purchased or about to be 
purchased by the company. 

In Gover’s Case,** A agreed in July, 1873, to purchase a patent 
from B for £65,000. The contract stipulated that A should, with as little 
delay as possible, use his best endeavours to form a company for the 
exploitation of the patent. In October, 1873, A agreed with C as trustee 
for a projected company to sell the patent to the company for £125,000. 
The company was formed in November. Its prospectus did not disclose 
the agreement between A and B. Bacon V.C. held that it was not 
necessary to disclose it. A purchased the patent on his own account, 
and he could have sold it to any company, whether he was the promoter 
of it or not. In the court of appeal, James L.J. was of similar opinion, 
but Mellish L.J. and Brett J., though recognizing that A had not 
purchased the patent as a fiduciary for the company, thought that the 
contract of purchase by him should have been disclosed. All these opinions 
were obiter. The action had been brought against the company instead 
of those responsible for the issue of the prospectus. 

In Sullivan v. Mitcalfe,* there is a dictum by Baggallay L.J. that 
the contract by which the promoter-vendor purchased the property was 
not “material” within s. 38 where the promoter was not a fiduciary for the 
company when he purchased. In Watts v. Bucknall,’ it is possible that 
the contract of purchase was entered into by the promoter on behalf of 
the company. It was assumed without argument that the contract was 
within the section, but its nature was not discussed. The court of appeal 
addressed itself principally to the question of the effectiveness of a 
waiver clause. 

The courts have not yet discussed the application of the decisions 
under s. 38 to para. 13. There would appear to be a close relation 
between them. Paragraph 13 refers to material contracts, and this was 
the meaning attributed to “any contract” in s. 38. There is, however, 
an important difference in that s. 35 of the 1929 act, which requires the 
statement in the prospectus of the matters enumerated in part 1 of the 
fourth schedule, does not specify, as s. 38 of the 1867 act did, that 
breach of the section shall be deemed fraudulent. This may be responsible 
for a more liberal application of the current provision in at least two 
respects. Should the question arise, it may be held that para. 13 requires 


158(1875) L.R. 20 Eq. 114; 1 Ch. D. 182. 
159(1880) 5 C.P.D. 455. But cf. Cockburn C.J., in Twycross v. Grant, (1877) 
2 C.P.D. 469, at p. 539. 16071903] 1 Ch. 766. 
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the disclosure of contracts by which promoters purchased property on 
their own account. It is significant in this connexion that only those 
contracts entered into within two years before the issue of the prospectus 
need be disclosed. It could be argued that this period is adopted because 
contracts entered into at some earlier date are not likely to give much 
assistance to investors in assessing the true value of the company’s 
property. Whether contracts of the kind here considered are within 
para. 13 will probably depend on the remedy for breach of s. 35, a matter 
discussed below. If it is damages—and it is difficult to see what else it 
could be—courts may feel impelled to limit the application of the section. 
Secondly, it may be held that, as the word “fraudulent” is not employed, 
it is not necessary for a plaintiff to prove that he would have been 
deterred from subscribing if the suppressed contract had been disclosed. 

It remains to consider the remedy which is available for breach of 
s. 35 of the present act. It was decided that s. 38 of the 1867 act gave 
no right of action against the company either for damages or for rescission 
of the contract to take shares. Inasmuch as non-disclosure was deemed 
fraudulent on the part of the promoters, directors, and officers issuing the 
prospectus with knowledge of the contract suppressed, an action for 
damages would lie against these individuals at the suit of a shareholder 
who took shares on the faith of the prospectus without notice of the 
contract. It was held that the plaintiff was entitled to recover the 
full amount he had paid for the shares where they were valueless at the 
date of allotment, notwithstanding the fact that he could have realized 
something by selling them. Quotation on the stock exchange was only 
prima facie evidence of value. That quotation could have been the result 
of the misleading prospectus, and the defendants were not entitled to rely 
on their own wrong by insisting that the plaintiff could have unloaded his 
shares on another person who may himself have been deluded by the 
defendants’ scheme.’*? But it seems that if the plaintiff had realized 
anything on the shares, or if the shares were worth something on allotment, 
credit was allowed for that sum.*** Where the non-disclosure was of a 
secret profit made by promoters, the damages were not computed by 
allowing the plaintiff his proportion of that profit. His case was that he 
would not have subscribed at all.** 

It has not yet been decided what is the remedy for breach of s. 35. 


161Gover's Case, (1875) L.R. 20 Eq. 114; 1 Ch. D. 182; Twycross v. Grant, 
(1877) 2 C.P.D. 469. 

162Twycross v. Grant, (1877) 2 C.P.D. 469. 

163Twycross v. Grant, (1877) 2 C.P.D. 469; Broome v. Speak, [1903] 1 Ch. 586. 

164Twycross v. Grant, (1877) 2 C.P.D. 469. 
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There were two decisions by Neville J."° and Swinfen Eady J.** that, 
under the corresponding section of the 1908 act,’*’ the remedy was not 
against the company but against those issuing the prospectus. The house 
of lords, however, expressly left the question open.’** The difficulty with 
s. 35 is that nothing positive is said of the consequences of non-compliance 
with that section. Under s. 38 of the 1867 act a remedy in damages 
could be implied from the use of the word “fraudulent,” but this is 
omitted from s. 35. It is possible, however, to imply from the wording 
of sub-section 4 that there is to be a right to recover damages. This 
provides that in the event of non-compliance with, or contravention of, 
any of the requirements of the section, a director or other person 
responsible for the prospectus shall not incur liability by reason thereof if 
(a) as regards any matter not disclosed, he proves he was not aware of it; or 


(b) he proves that non-compliance or contravention arose from an honest mis- 
take of fact on his part; or 


(c) non-compliance or contravention was in respect of matters which in the 
opinion of the court were immaterial, or was otherwise such as, in the 
opinion of the court, having regard to all the circumstances, ought reason- 


ably to be excused. 

Since the use of the word “fraudulent” in s. 38 of the 1867 act branded 
honest as well as dishonest suppressions, the courts were impelled to 
permit waiver clauses exempting the issuers of prospectuses from liability 
for non-disclosure, provided, however, the waiver clauses were not tricky 
or misleading.**”? S. 35 (2) now provides that any condition requiring 
or binding an applicant for shares or debentures to waive compliance with 
any of the requirements of s. 35, or purporting to affect him with notice 
of any contract, document, or matter not specifically referred to in the 
prospectus, shall be void. 


IV. S. 37 or tHE Companies Act, 1929 

What is now s. 37 of the Companies Act was originally adopted to 
eliminate the effect of the decision in Derry v. Peek.‘*® It was established 
by that case that an action of deceit would not lie against directors who 


165Re Wimbledon Olympia, Lid., [1910] 1 Ch. 630. 

166Re South of England Natural Gas, etc., Co., [1911] 1 Ch. 573. 

1867S. 81 (1), Companies (Consolidation) Act. 

168Nash v. Lynde, [1929] A.C. 158. 

169Greenwood v. Leather Shod Wheel Co., [1900] 1 Ch. 421; Caskett v. Keswick, 
[1902] 2 Ch. 436; Broome v. Speak, [1903] 1 Ch. 586; Macleay v. Tait, [1906] 
A.C. 24. 170(1889) 14 App. Cas. 337. 
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honestly believed in the truth of misrepresentations appearing in the 
prospectus, no matter how unreasonable that belief might be. S. 37 now 
provides that where a prospectus invites persons to subscribe for shares 
or debentures, every person who is (inter alios) a promoter shall be 
liable to pay compensation to all persons who subscribe for shares or 
debentures on the faith of the prospectus for loss or damage which they 
sustain by reason of any untrue statement therein. S. 35 applies to 
concealment; s. 37 to misrepresentation. Certain defences are provided 
for. It is stated that for the purpose of the section “promoter” means 
a promoter who was a party to the preparation of the prospectus, or of 
the portion thereof containing the untrue statement, but does not include 
any person acting only in a professional capacity for persons engaged in 
the formation of the company. The measure of damages for breach of 
the section is that applicable to actions of tort and not contract. Thus, 
damages are not recoverable for prospective gains. The maximum amount 
recoverable is the sum paid for the shares. The assets of the company as 
represented are taken to be the basis on which the plaintiff subscribed, 
and his loss is measured by the degree in which they fall short of that 
representation at the date of the prospectus.*™ 

Ss. 35 and 37 do not affect the non-statutory remedies for misrepre- 
sentation. It has been decided that in actions of deceit only the original 
allottees can sue for misrepresentations in the prospectus.’*? The 
prospectus is exhausted on allotment, so that those who purchase their 
shares in the market cannot set up misstatements in it even though they 
relied upon the prospectus. This was thought to be necessary in order 
to protect those who issue a prospectus, since otherwise they would be 
liable ad infinitum.’** This horror of a strict principle of liability expressed 
by the house of lords in Peek v. Gurney contrasts oddly with the action 
of the same tribunal in Rylands v. Fletcher‘™* only five years earlier. It 
has even been suggested'** that a prospectus might well be held to be within 
the principle of that case. The principle of Peek v. Gurney has been held 
not to apply where it was proved that the prospectus was part of a 
fraudulent scheme intended to induce those who acted on it to purchase 





171McConnel v. Wright, [1903] 1 Ch. 546; Clark v. Urquhart, [1930] A.C. 28 
(N.L). 

172Duranty's Case, (1858) 26 Beav. 258; Re Royal British Bank, (1859) 3 
DeG. & J. 387; Peck v. Gurney, (1873) L.R. 6 H.L. 377. 

173Peek vy. Gurney, (1873) L.R. 6 H.L. 377 (per Lord Cairns, at p. 411). 

174(1868) L.R. 3 H.L. 330. 

175H, B. Samuel, Shareholders’ Money (London, 1933), at pp. 61-4. 
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shares in the market.’* It is probable that Peek v. Gurney applies not 
merely to actions of deceit but also to actions under ss. 35 and 37.1" 


V. 


Promoters frequently sell property to the company in return for paid-up 
shares of a face value much in excess of the true value of the property. 
English law, it will be seen, has not evolved any effective principle by 
which the holders of such stock contribute in respect of it. Under the 
1862 act, shares could be paid for either in cash or, with the company’s 
consent, in money’s worth.'"® Under s. 25 of the 1867 act, shares had 
to be paid for in cash unless a contract providing otherwise was filed 
with the registrar of companies at or before the issue of the shares.*’® 
Such a contract must now be filed, under s. 42 (1) of the 1929 act, within 
one month after allotment. The consideration for the allotment must be 
stated. Failure to comply with the 1867 act made the allottees liable to 
pay cash. Breach of s. 42 does not have this effect, but subjects the 
officers of the company who are knowingly parties to the default to heavy 
penalties. Ss. 43 and 47 now permit companies to issue shares at a discount 
or to pay commissions to any persons subscribing or procuring sub- 
scriptions. In both cases the conditions to be complied with are stringent, 
and it is not likely that promoters will be able or willing to take advantage 
of the sections in order to secure a secret profit. 

Assuming, however, that shares are issued to a promoter as the 
purchase price of property, can the company compel him to contribute 
in respect of those shares on the ground that the nominal value of the 
shares is disproportionate to the value of the property? It is clearly the 
present position that, notwithstanding the widest margin between the value 
of the shares and the value of the property, the promoter cannot be 
compelled to contribute unless the contract under which he obtained the 
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176 Andrews v. Mockford, [1896] 1 Q.B. 372. 
17TThese sections do not impose criminal liability. In R., etc. v. Kylsant, [1932] 
1 K.B. 442, a prosecution succeeded under s. 84 of the Larceny Act, 1861, which 
provides that “whosoever being a director, manager, or public officer of any body 
corporate or public company, shall make, circulate, or publish, or concur in making, 
circulating, or publishing, any written statement which he shall know to be false 


in any material particular, with intent . . . to induce any person . . . to intrust or 
advance any property to such body corporate or public company . . . shall be guilty 
of a misdemeanour. .. .” This does not appear to apply to a promoter who does not 


become an officer or director of the company. 
178Re Baglan Hall Colliery Co., (1870) L.R. 5 Ch. App. 346. 


179The shares had still to be paid for in property or services: Re Almada & Tirito 
Co., (1888) 38 Ch. D. 415. 
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shares is impeachable.**® The contract will not be impeachable by reason 
only of this disparity. This principle was applied in one case where the 
promoters purchased a mine on their own account for £66,000 and resold it 
to the company for £150,000 in paid-up shares.’** Re Wragg, Ltd.™ is an 
even more remarkable case. Promoters formed a company to purchase 
their business for £46,300 payable in cash, debentures, and paid-up shares. 
The contract with the company stated iiat £27,300 of the purchase money 
represented stock and £6,000 goodwill. A few days before the sale, the 
promoters signed a certificate showing that the stock was worth £15,375. 
An accountant made a valuation which showed that even after allowing 
£6,000 for goodwill there was a balance of £11,637 for which, according 
to his valuation, nothing was given unless it was more goodwill. The 
liquidator of the company sought to make the promoters pay for the 
shares they had received as part of the consideration for the sale. The 
court of appeal, affirming the decision of Vaughan Williams J., held that 
there was a single contract for the sale of all the property, premises, stock 
in trade, and goodwill, at a single price. The clause apportioning the 
purchase money between the various items of property was included for 
the purposes of stamp duty only, that duty being payable only on goodwill, 
leaseholds, and freeholds. The fact that the vendors had made a handsome 
profit was no ground for impeaching the contract and, there being no 
other ground on which it could be set aside, the vendors were not liable 
as contributories. The Jw>ilee Case shows that if the contract can be 
impeached, the promoters can be compelled to account for the value of 
the shares.’** 

The principle upon which the courts proceed in such cases as Re Wragg, 
Ltd. is that they will not inquire into the adequacy of the consideration 
provided for the paid-up shares.’** But there must be some consideration, 
and the court will inquire into the question whether an apparent considera- 
tion is merely colourable or a sham. If it finds that there is no real 
consideration, the allottee of shares allotted as paid-up will be required 
to ) pay for them.’** Moreover, even where a consideration is provided, 


180Pell’s Case, (1869) L.R. : Ch. im 11; Re Baglan Hall Colliery Co., (1870) 
L.R. 5 Ch. App. 346; Jones’ Case, (1870) L.R. 6 Ch. App. 48; Maynard’s Case, (1873) 
L.R. 9 Ch. App. 60; Carling’s Case, (1875) 1 Ch. D. 115. 

181 Anderson’s Case, (1877) 7 Ch. D. 75. See also Re Innes & Co., Ltd., [1903] 
2 Ch. 254. 182[1897] 1 Ch. 796. 1883/1924] A.C. 958. 

184Ooregum Gold Mining Co. of India, Ltd. v. Roper, [1892] A.C. 125, at 
pp. 140, 148. 

185Forbes and Judd’s Cases, (1870) L.R. 5 Ch. App. 270; Re Eddystone Marine 
Insurance Co., [1893] 3 Ch. 9; Re Theatrical Trust, Ltd., [1895] 1 Ch. 771, at p. 775; 


Re Wragg, Ltd., [1897] 1 Ch. 796, at pp. 814-15; Re White Star Line, Ltd., [1938] 
1 Ch. 458. 
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it-must have some relation to the allotment of the shares. In one case™* 
the owner of a concession sold it to a company for 400 paid-up shares 
and one-fifth of all future increases of capital beyond a stated amount. 
It was held that the agreement to allot a proportion of future increases 
of all capital had no necessary relation to the value of the concession, and 
thus did not come within the principle that the court will not examine 
the adequacy of the consideration. For any shares allotted under this 
agreement beyond the 400, the allottee must pay. 


VI. Conclusions 

English company law is still strongly influenced by nineteenth-century 
ideas of laissez-faire. Reform has proceeded on the theory that business 
should be hampered as little as possible, and regulation should not be 
adopted if the elimination of fraud will at the same time interfere with 
the efforts of the honest. There is abundant evidence of this in the 
opinions of experts invited to give evidence before the various committees 
which have from time to time considered the reform of company law. The 
opinion of Mr. Palmer in 1898 is typical of this attitude. “No doubt 
there are a great many ill-conditioned and fraudulent promoters, but I am 
anxious that nothing should be done, with a view to stopping those men 
carrying on their objectionable practices, which should interfere with the 
legitimate enterprise of the country.”'*’ Perhaps the best indication of 
this state of mind has been the refusal to adopt any measure of 
administrative control over the issue of prospectuses. When, in 1925, a 
member of the Greene committee asked the registrar of companies (Mr. 
Campbell Taylor) whether his powers with regard to prospectuses might 
usefully be extended, that official rejected the suggestion, explaining that 
“we are not judicial functionaries.”*** Again, in 1918 the Wrenbury 
Committee reported that “in answer to a question whether after the war 
some restriction should be imposed upon the issue of capital similar to that 
now exercised by the Fresh Issues Committee at the Treasury we have 
received replies almost without exception in the negative. Such restrictions 
would be quite out of keeping with the freedom which we think 
desirable.””**® 





186Hong Kong & China Gas Co., Ltd. vy. Glen, [1914] 1 Ch. 527. 

187Report on Companies Bill (H.L.), 1898, Minutes of Evidence, Q. 106. See also 
Report on Companies Bill (H.L.), 1897, Minutes of Evidence, QQ. 10, 12 (Lindley 
L3>}. 

188Minutes of Evidence taken before the Departmental Committee appointed by 
the Board of Trade to report on the Companies Acts, 1908-1917, Q. 99. See, for the 
practice in Scotland, which apparently does involve some measure of administrative 
supervision, QQ. 3229-3231. 189Report, para. 40. 
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It need hardly be said that disclosure, even of the fullest kind, is not 
an adequate protection of investors. Disclosure does not prevent promoters 
from extracting disproportionate sums for property sold by them to the 
company. It does not prevent promoters from charging the company 
extravagant amounts in respect of preliminary expenses. Investors, and 
even their professional advisers, are not always competent to judge of the 
propriety of these charges. A case considered by the American securities 
and exchange commission, and probably by no means atypical in England 
or the United States, illustrates the necessity for some sort of expert and 
impartial consideration of prospectuses. The Securities Act, 1933, compels 
the disclosure in prospectuses of a number of matters but also gives the 
S.E.C. power to issue stop-orders where the prospectus is defective.’ 
In Matter of Haddam Distillers Corp.,*' the S.E.C. objected to the 
valuation of certain items of property in the balance sheet which must 
under the act be contained in the prospectus. The promoters were selling 
the property to the company. The valuations before and after intervention 
by the S.E.C. were as follows: 


Before After 
$ $ 

Land .... uy . 1,400 700 
Water rights 1 , . 97,120 1 
Buildings ssdtectin vee 04,550 28,050 
Machinery .... . 170,020 73,095 
Trucking equipment ..................... . 9,000 3,150 
NEN pintdickiseanids ... 312,090 104,996 


There has been considerable objection to the extension of the duty 
of disclosure. The extreme view was expressed by Romer J. 


Really, now-a-days, I think the meaning of a prospectus is fairly well-known. 
People have got accustomed to propectuses, and they know so much, that it is 
setting forth the best that can be said on behalf of the investment; they know 
it is highly coloured, and that it is intended to be. It is like a merchant offering 
goods for sale; he says all the best that can be said of them; no ordinary person 
wanting to sell goods sets forth their defects; and I think people dealing with 
prospectuses know by this time (your prudent investor, at any rate, does) that 
he has to remember that the prospectus is a statement by those interested in 
making the best of the investment that is offered; they practically discount the 
prospectus.'®? 





199For a summary of the administrative regulation of the issue of securities in 
the United States, see Dodd and Baker, Cases and Materials on Business Associations, 
vol. 1, at pp. 968-75. For a comparison of English and American Law, see G. E. 
Barnett, “The Securities Act of 1933 and the British Companies Act” in 13 Harvard 
Business Review (1934), pp. 3 ff. 191(1934) 1 S.E.C. 37, at p. 48. 

192Minutes of Evidence, Report of 1897, Q. 192. 
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Fortunately, this cynical view has not prevailed, but the duties of disclosure 
are still inadequate.’ 

(i) Neither equity nor, it would seem, the Companies Act, requires 
the disclosure of the price paid by a promoter for property which he sells 
to the company where he purchased otherwise than as a fiduciary for the 
company and where his contract to purchase is executed at the date of 
the issue of the prospectus. It has been seen that the courts are not 
anxious to find that promoters purchased on behalf of the company. 
Again, although it has sometimes been said by the courts that all material 
facts must be disclosed, there is no such general obligatien. The rule 
actually applied by the courts is that non-disclosure gives no right of action 
unless it renders untrue that which is stated.?** 

It cannot be too strongly urged that the price paid by the promoter, 
particularly if his purchase has been recent, is most material to enable 
the investor to determine the true value of the property." It was proposed, 
in the Davey Report, 1895, that the Companies Act should contain a 
provision that the prospectus be required to set forth “the dates, parties, 
and short purport or effect of every material contract and every material 
fact known to any director or promoter of the company who is a party to 
the issue of the prospectus.” A material fact was defined as one “which 
would influence the judgment of a prudent investor in determining whether 
he would subscribe.”*** This would probably have included the purchase 
price paid by the promoters a reasonable time before the issue of the 
prospectus. The proposal met with strong and repeated criticism, and was 
not adopted. As Eve J. said: “Most people who frame these things 
[prospectuses] are perfectly honest and are only out to make sometimes 





198. ord Wrenbury, Minutes of Evidence, Report of 1898, Q. 1411. Lord Wrenbury 
and Lord Lindley were in favour of the enactment of a provision that all material 
facts must be disclosed. Minutes of Evidence, Report of 1898, Q. 1409; Minutes of 
Evidence, Report of 1897, Q.10. 

1%Samuel, Shareholders’ Money, at pp. 70-3. 195] bid., at pp. 44-53. 

196 Minutes of Evidence, Report of 1897, Q. 576. In an Appendix to the Report 
of the Company Law Amendment Committee, 1906, the London chamber of commerce 
advocated the abrogation of the provision requiring the disclosure of material contracts, 
but recommended that promoters be required in all cases to disclose their profit on 
the sale of property to the company (p. 75). See also Mayhew, What's What in the 
City (London, 1913), who cites the example (p. 13) of the South Zambesia Develop- 
ment Co., Ltd. “formed to acquire, at the price of £200,000, certain mining concessions 
which had been obtained by the vendors at the cost of some peacock’s feathers, blankets, 
and a looking-glass.” 
19TReport of Departmental Committee on Joint Stock Companies, 1895, p. 181. 
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a large profit, but that is their way of getting their living.’”’°* Nothing 
should be done to deter investors and prevent promoters from “getting 
their living.” 

(ii) Only the dates of, and parties to, material contracts need be 
disclosed. This is not very useful information.” It has even been 
suggested by a distinguished practitioner that if there is anything which 
promoters are unwilling to disclose, and which they are not compelled by 
some specific provision to disclose, they contrive where possible to hide 
the information in the list of contracts.” There have been many sug- 
gestions that promoters be compelled to disclose the gist or purport of 
material contracts, but these proposals have always met with the strongest 
criticism." It is frequently said that investors rarely take the trouble 
to investigate the nature of contracts the existence of which is disclosed, 
and on this basis it is argued that there should be no duty to help those 
who will not help themselves. It has, however, been wisely said that the 
fact “that you cannot prevent a fool from his folly is no reason why you 
should not give a prudent man guidance.”?? 

(iii) The house of lords has held that promoters are fiduciaries for 
future as well as present shareholders. It is currently believed to be the 
law, however, that promoters can evade their fiduciary duties by themselves 
taking all the shares which it is intended to issue. It has been seen that 
the cases relied upon for this proposition do not establish it beyond question. 
It is to be hoped that the courts will not follow them in the future in 
so far as they do give support to this proposition. It is also uncertain 
at the moment whether promoters are fiduciaries for creditors where the 
company is made insolvent as the result of the scheme of promotion. If 
they are not, promoters can make away with large secret profits by 
debenture financing. English courts should have no difficulty in following 
the action of the United States supreme court in McCandless v. Furlaud. 

The remedies available against promoters are also open to criticism. 
(a) An action for fraud, and, it would seem, for misrepresentation under 
s. 37 or non-disclosure under s. 35, can as a rule be brought only by those 


198Minutes of Evidence before the Greene Committee, Q. 4970. See also Minutes 
of Evidence, Report of 1897, QQ. 190, 563. The members of the Greene Committee 
were very rough in their treatment of a suggestion that the purchase price of the 
property paid within two years before the issue of the prospectus be disclosed (QQ. 
4696-4735). The council of associated stock exchanges suggested that this period be 
ten years (QQ. 2880-2907). 199Samuel, op. cit., at pp. 77-80. 

200Topham K.C., before the Greene Committee (Q. 1148). 

201Minutes of Evidence, Greene Committee, QQ. 844-854, 1039-1042, 1148-1154, 
2657-2664, 4696-4735. 202Macmillan Report, p. 166, par. 387. 
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shareholders who are original allottees. Those who purchase in the market 
cannot bring an action based on some misstatement in the prospectus even 
though they relied on it. (b) The statutory remedies have also been 
criticized on the ground that they give no right to rescission of the contract 
to take shares.2* The shareholder may recover damages against the 
promoters but he must remain on the list of contributories. (c) It was 
decided under s. 38 of the 1867 act that although a contract might otherwise 
be material, its non-disclosure was not the basis of an action at the suit 
of a shareholder unless he would not have subscribed had the contract been 
disclosed. It has not yet been decided whether this is true of s. 35 of 
the 1929 act. It has been argued here that this principle should not be 
applied to s. 35. (d) In at least one case, a promoter, who was compelled 
to account for a secret profit, was allowed to deduct all expenses involved 
in the promotion irrespective of the propriety or morality of these expenses. 

Amendment of the law relating to promoters along the lines indicated 
in the above criticisms is all the more urgent in view of the state of the 
capital market. A policy of each for himself and the devil take the hindmost 
was bad enough in the nineteenth century. Wild waves of speculation 
in fanciful or shady schemes contributed to a harvest of repeated financial 
collapses. Uncontrolled investment and speculation is an even greater 
menace when the calls for capital find a far from plentiful market. Even 
in these circumstances, waves of speculative fever still occur, and it is 
very easy in such times to mislead the investor by “glittering, even tawdry, 
appearances.”’*°* 


JoserH GoLpD 
Washington, D.C. 


203Topham, K.C., before the Greene Committee (QQ. 1162-1175). 
204Macmillan Report, p. 166, par. 386. 





COPYRIGHT IN RESPECT OF THE PUBLICATIONS 
AND OTHER DOCUMENTS OF OFFICIAL 
INTERNATIONAL BODIES* 


I—TuHE NATURE OF THE PROBLEM 


1. During the last twenty years official international bodies have become 
important publishers of both official documents and specialized periodicals 
and studies relating to problems within their competence. Thus, the 
International Labour Office has published well over half a million pages 
and the publishing activities of other official international bodies have been 
upon a corresponding scale. Proper consideration of the position of such 
bodies as regards copyright in respect of publications issued by them would 
accordingly appear to be overdue. It is therefore proposed to attempt in 
this study (a) to discuss the present legal position, and (4) to indicate 
briefly certain aspects of the question which, it is suggested, ought to be 
dealt with when the International Convention for the Protection of Literary 
and Artistic Works is next under revision... Such revision, which it is 
hoped will afford an opportunity for creating a common system of copy- 
right protection for the old and new worlds, was due some years before the 
war and will presumably take place when an appropriate opportunity occurs 
after the war. 

2. The question under consideration has hitherto never become acute, 
chiefly because official international bodies do not issue their publications 
for the purpose of making a commercial profit. In general, the re-issue 
of such publications, either by national authorities or by private enterprise, 
tends to promote the purpose for which the official international body 








*This study was written some time ago. In view of the fluidity of the inter- 
national situation it has been thought undesirable to attempt to bring up to date the 
references to the facts regarding the publishing arrangements of official international 
bodies, as the changes resulting from the war have no material bearing upon the 
conclusions of law submitted and the proposals advanced. 

1This Convention was concluded at Berne on September 9, 1886, modified by an 
Additional Act and Declaration signed at Paris on May 4, 1896, revised at Berlin on 
November 13, 1908, supplemented by an Additional Protocol signed at Berne on March 
20, 1914, and revised at Rome on June 2, 1928. The text currently in force, the Rome 
revision of 1928, supersedes the earlier instruments as regards relations between parties 
for which it is in force. For a discussion of the origin and history of the International 
Copyright Union, see S. P. Ladas, The International Protection of Literary and 
Artistic Property (New York, 1938) (cited hereinafter as “Ladas”), vol. I, at pp. 
71-107; for the texts of the successive instruments see ibid., vol. II, at pp. 1123-74. 
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originally issued the publication, and is therefore encouraged rather than 
the reverse. There are, however, a variety of circumstances in which an 
official international body may legitimately desire to protect its copyright 
in a publication. The following list of illustrations does not purport to be 
exhaustive, but it will serve to indicate the wide range of possible cases : 


(a) An official international body may have a legitimate interest in re- 
straining plagiarism of work published by it. If, for instance, there is in a 
certain publication systematic denigration of all its activities, it may be desirable 
that it should at least have a legal right to prevent the reproduction without 
acknowledgment of work for which it is entitled to receive credit. Even apart 
from this extreme case, it may be desirable that an official international body 
should, in order to promote wider public knowledge of the nature and value 
of its work, insist that it should always be given credit for its publications when 
these are reproduced in whole or in part. 

(b) It may be very important that an official international body should be 
in a position to restrain the circulation in a garbled, inaccurate, or misleading 
form of a publication issued by it. It is conceivable, for instance, that a docu- 
ment, in which two sides of a case are stated with complete objectivity and a 
conclusion drawn from the case as so stated, might be reproduced in such a form 
as to give the impression that the statement of one side of the case represents 
the conclusions. This consideration may also apply with special force to cases 
of garbled, inaccurate, or misleading translations. 

(c) An official international body may occasionally desire to reserve copy- 
right in a publication with a commercial value with a view to meeting part 
of the expense of the preparation or issue of the publication, thereby effecting a 
saving of public money. In view of the restricted budgets upon which official 
international bodies operate, cases may even occur in which the possibility of 
continuing to issue a given publication may depend upon its being possible to 
meet from sales revenue a proportion of the expense involved. 

(d) Official international bodies frequently circulate documents to a 
restricted number of people in a provisional form in which they are not intended 
to receive any wider publicity. Draft minutes which have not been approved 
are regularly circulated in this way, and proofs of other documents are often 
circulated for expert comment and criticism before final revision of the text. 
It is desirable that the body concerned should be legally entitled to prevent the 
reproduction of such drafts and proofs. 

(e) Certain documents issued by official international bodies are intended 
for official circulation only, and it is important to maintain their confidential 
character. In this category may be mentioned minutes of private and secret 
meetings, information exchanged between administrations which are co-operating 
to repress violations by private individuals of the provisions of international 
conventions, documents relating to proceedings which under the provisions of 
international agreements are to be regarded as confidential, and similar material. 


3. The question of copyright in unpublished documents also presents 
an importance for official international bodies which it will not normally 
have for national administrations. Unpublished official documents of a 
national character are normally protected by legislation prohibiting the 
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disclosure of government secrets or by general legal rules relating to matters 
of public policy. There is no real equivalent for such legislation or rules 
in the case of the unpublished documents of official international bodies. 
The officials of such bodies can be placed by administrative regulations* 
under an obligation to exercise discretion in regard to official business and 
to abstain from communicating to any unauthorized person unpublished 
documents or other information relating to such business; in the event 
of any breach of such regulations, administrative sanctions can be applied 
against the official responsible. However, there does not appear to be any 
legal procedure whereby an official international body could restrain on 
grounds of public policy any further circulation of a document, a copy of 
which has been made public by the improper conduct of an official or by 
some accident or mistake, unless in the particular country the public 
authorities were prepared to give it some special facilities for this purpose. 
It would therefore seem that the only remedy available to an official inter- 
national body in such circumstances is to claim the right of a copyright 
holder to object to further publication of the document. 

4. When considering claims to copyright it is necessary to divide 
the countries where such claims may be relevant into groups. For this 
purpose the countries of the world may be divided into four groups, as 
follows : 

(a) Countries which belong to the International Union for the Pro- 
tection. of Literary and Artistic Works. This group includes all of the 
continent of Europe, with the exception of Lithuania, Turkey, and the 
U.S.S.R.; the whole British Empire; and Japan. It does not include 
the United States, and the only Latin-American countries included are 
Brazil and Haiti. 

(b) The United States of America. 

(c) Latin America, excepting Brazil and Haiti. 

(d) The U.S.S.R., China, Turkey, Iran, etc. The last of these groups 
has never yet been of substantial practical importance for copyright pur- 
poses, and it is therefore proposed to confine attention to the first three. 
Attempts have been in progress for some time to bring these three groups 
of countries into a common system of copyright protection, but as these 
attempts have not yet led to any definite result it is necessary, in order to 
determine the present legal position, to consider each of these groups of 
countries separately. 


2E.g., art. 3 of the “Staff Regulations of the Secretariat of the League of Nations” 
in Hudson, International Legislation, vol. I, at p. 176. 
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II. THe Present PosiTIOon IN THE COUNTRIES BELONGING TO THE 
INTERNATIONAL UNION FOR THE PROTECTION OF 
LITERARY AND ARTISTIC WorKS 


5. In the case of countries which belong to the International Union for 
the Protection of Literary and Artistic Works, the validity of any claim 
to copyright has to be considered on the basis (a) of the provisions of the 
International Convention for the Protection of Literary and Artistic Works, 
the text of which now generously in force is that revised at Rome, June 2, 
1928, and (b) as regards matters for which the Convention does not lay 
down a uniform rule and as regards any formalities to be complied with 
in the country of first publication for the purpose of securing protection 
there, the provisions of the national law of the country concerned. 


6. The Convention provides that the countries to which it applies 
are constituted into a union for the protection of the rights of authors in 
their literary and artistic works.* The expression “literary and artistic 
works” is defined as including “all productions in the literary, scientific, 
and artistic domain, whatever the mode or form of expression,”* and the 
countries of the Union are pledged to secure protection in the case of certain 
enumerated classes of literary and artistic works. These include, to men- 
tion only classes of works which are likely to be published by official inter- 
national bodies, “books, pamphlets, and other writings ; lectures, addresses, 
sermons, and other works of like nature; . . . illustrations; geographical 
charts; plans, sketches, and plastic works relating to geography, topo- 
graphy, architecture, and the sciences.”* Translations “are protected as 
original works without prejudice to the rights of the author of the original 
work.”” Each country may exclude, partially or wholly, from the pro- 
tection provided for by the Convention, political discourses or discourses 
pronounced in judicial debates ;* it is also left to the discretion of each 
country to enact the conditions under which lectures, addresses, sermons, 
and other works of like nature may be reproduced by the press, subject to 
the author alone having the right to bring such works together in a 
compilation.° 

7. The Convention provides for the protection of two groups of 
authors: (a) authors who are ressortissants of one of the countries 


3International Convention for the Protection of Literary and Artistic Works, 
art. 1. 

*Art.2 (1). 5Art. 2 (3). ®Art.2 (1). 

7Art. 2 (2). 8Art. 2 bis (1). ®Art. 2 bis (2). 
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of the Union ;’° and (b) authors who are not ressortissants of one of 
the countries of the Union but who publish their works for the first 
time in one of the Union countries.'t The protection of unpublished 
works is limited to the works of authors who are ressortissants of a country 
of the Union.** The Convention does not deal with the protection of 
unpublished works in the country of origin, which is defined as being “the 
country to which the author belongs” ;'* in countries other than the country 
of origin, authors who are ressortissants of one of the countries of the 
Union are to enjoy for their unpublished works national treatment.’* The 
protection of published works, which are defined as “works which have been 
issued” [a@uvres éditées|,'* extends to both groups of authors ;** the Conven- 
tion permits certain measures of retaliation against non-Union authors not 
domiciled** in a country of the Union if their own country does not protect 
in an adequate manner the works of Union authors,’* but almost no use has 
been made of this provision.’® 

8. The measure of protection required by the Convention is different 
in the case of the country of publication and in that of other Union 
countries. In the country of publication authors who are ressortissants of 
another Union country,”® or who, though not ressortissants of any Union 
country, enjoy Union protection by reason of having first published their 
work in a Union country,”* enjoy national treatment. In Union countries 
other than the country of publication, authors who have published for the 


10The translation of the expression “authors who are ‘ressortissants’ of one of the 
countries of the Union” used in the English translation published by the United States 
Copyright Office and followed by Ladas in his standard work, is “authors within the 
jurisdiction of one of the countries of the Union.” This translation appears to be 
misleading and is therefore not used in the present study. The expression used in 
the United Kingdom Copyright Act, 1911, is “subjects or citizens of a foreign country” 
and that used in the United States Copyright Act, 1909, is “citizen or subject of a 
foreign State or nation.” 

11 Arts. 4, 5, and 6. 12Art.4 (1). 13Art. 4 (3). MArt.4 (1). 

15Art.4 (4). The definition of “publication” given in the United Kingdom Copy- 
right Act, 1911, is “the issue of copies of the work to the public.” 

16Arts. 4 (1), 5, and6 (1). 

17The term “domicile” is used in the English translation of the Convention pub- 
lished by the U.S. Copyright Office (Ladas, vol. I, at p. ix, and vol. II, at p. 1160), 
but is hardly an accurate rendering of the French term domicile used in the original 
text of the Convention. The French term domicile denotes residence rather than 
domicile in the technical connotation of the latter term in English law. 

18Art. 6 (2)-(4). 

19According to Ladas, Canada is the only country which has invoked this pro- 
vision (see vol. I, p. 286). 

20Art. 5. 21Art.6 (1). 
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first time in a Union country, whether themselves ressortissants of a Union 
country** or not,** are entitled to national treatment plus certain rights 
specified by the Convention. More particularly, the enjoyment and exercise 
of their rights are not subject to any formality, and are independent of the 
existence of protection in the country of origin of the work ;** the extent 
of protection afforded and the means of redress guaranteed to the author 
are therefore, apart from a special provision relating to the duration of 
copyright,”* regulated exclusively according to the legislation of the country 
where the protection is claimed.** This abandonment of all requirements 
relating to formalities in countries other than the country of origin of the 
work is an essential feature of the régime of international protection pro- 
vided for by the Rome Convention, and has been one of the main objects 
towards the realization of which the work of the International Union for 
the Protection of Literary and Artistic Works has been directed since 
its establishment.*’ In addition to the provision that the enjoyment and 
exercise of international copyright is not subject to any formality, the 
Convention explicitly lays down that, “in order that the authors of works 
protected by the present Convention may be considered as such, until 
proof to the contrary, and admitted in consequence before the courts of 
the various countries of the Union to proceed against infringers, it is 
sufficient that the author’s name be indicated upon the work in the usual 
manner’’** and that “for anonymous or pseudonymous works the publisher 
whose name is indicated upon the work is entitled to protect the rights of 
the author” and he “is without other proofs considered the legal repre- 
sentative of the anonymous or pseudonymous author.””* 

9. The Convention affirms the general principle that the duration of 
the protection granted by it comprises the life of the author and fifty years 
after his death.*° Union countries are not, however, under any binding 
obligation to introduce this period of protection, and where they do not 
do so the duration of protection is to be regulated by the law of the country 
where protection is claimed, which may limit protection to the term 
fixed in the country of origin of the work where this is shorter than the 
term fixed by its own legislation.** For posthumous and anonymous or 








22Art.4 (1). 28Art.6 (1). %4Art.4 (2). 25Art. 7. 

26Art.4 (2), and see Ladas, vol. I, at pp. 262-9. 27See ibid., at pp. 269-76. 

28Art. 15 (1). 29Art.15 (2). 80Art.7 (1). 

31Art.7 (2). The actual text of the Convention lays down that the duration of 
protection in the country where protection is claimed “cannot exceed” the term fixed 
in the country of origin, but an authoritative interpretation of this provision given at 
the Paris Conference of the Union, 1896, makes it clear that this expression is to be 
understood as stated above. See Ladas, vol. I, at pp. 315-60. 
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pseudonymous works, the period of protection is regulated by the law of 
the country where protection is claimed, with the same provision as regards 
cases in which the term fixed in the country of origin of the work is 
shorter.*? 


10. Since the Rome revision of 1928, the Convention has included a 
provision relating to what are sometimes described as the moral rights of 
authors. This provision lays down that “independently of the patrimonial 
rights of the author and even after the assignment of the said rights, the 
author retains the right to claim the paternity of the work, as well as the 
right to object to every deformation, mutilation, or other modification of 
the said work which may be prejudicial to his honour or to his reputation.”** 
The conditions for the exercise of these rights are, however, to be established 
by each country, and the means for safeguarding them are to be regulated 
by the legislation of the country where protection is claimed." 


11. The Convention contains a number of provisions relating to special 
types of literary and artistic property. Of these, only those relating to 
translations and newspapers and periodicals require mention here: 

(a) Authors of unpublished works who are ressortissants of one of the 
countries of the Union and authors of works published for the first time in 
one of the countries of the Union enjoy in the other countries of the Union, 
during the whole time of the right in the original work, the exclusive right to 
make or authorize the translation of their works.** 

(b) Articles of current economic, political, or religious discussion may be 
reproduced by the press if their reproduction is not expresssly reserved, but 
the source must always be clearly indicated.** The protection of the Convention 


does not apply to news of the day or miscellaneous news having the character 
merely of press information.** 


12. Before considering the special problems which arise in connexion 
with the position under the Convention of official international bodies, it is 
necessary to consider as a preliminary question the applicability of the Con- 
vention to juristic persons in general. The language of the Convention 
does not explicitly recognize that copyright may be vested in a juristic 
person. Does this constitute an obstacle to the assertion of rights under 
the Convention by an official international body? It would not appear 
to do so. The text of the Convention as at present in force is admittedly 
ambiguous. Though certain articles, such as those relating to the honour 
and reputation of authors** and to the duration of protection as comprising 
the life of the author and a period after his death,*® might appear to negative 
the idea of the protection of juristic persons, the articles which define the 


82Art.7 (3). 33Art. 6 bis (1). 34Art. 6 bis (2). 35Art. 8. 
36Art.9 (2). 37Art.9 (3). 38Art. 6 bis. 8°Art. 7. 


6 
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persons entitled to the protection of the Convention*® speak of authors 
ressortissants of a Union country, a term which does not necessarily exclude 
juristic persons. In any case, the Convention explicitly protects anony- 
mous works and constitutes the publisher of such works the ex officio legal 
representative of the anonymous author, and it is understood that it pro- 
tects the assigns of authors entitled to protection under it.*' For this 
reason it would seem that the only question which can be regarded as an 
open one under the Convention is that of whether a juristic person has an 
original or merely a derivative copyright. The answer to this question as 
regards each country therefore depends upon the law of the country, but, 
subject to the possible rights of the physical author, juristic persons 
have some protection under the Convention.*? There is, however, no 
provision in the Convention to define the duration of protection to which 
juristic persons are entitled. Proposals on this subject were discussed 
when the Convention was revised at Rome, and two suggestions were then 
made—that juristic persons should have the same protection as is accorded 
to the authors of anonymous and posthumous works,** and that there should 
be a uniform period of protection of fifty years from publication for works 
published by juristic persons. Neither of these suggestions was adopted, 
chiefly owing to the existence of divergencies of opinion between the 
delegations as to whether juristic persons could enjoy original as distinct 
from derivative copyright.** The duration of the copyright vested in 
juristic persons therefore depends upon the law of the country where the 
claim to copyright is made. Where the copyright is regarded as derivative, 
the ordinary term of protection—the life of the author plus fifty years, or 
whatever other term may be prescribed by the legislation of the particular 
country—will presumably apply. Where the copyright is regarded as 
original, a juristic person will presumably enjoy either the term of protec- 
tion applicable to anonymous and pseudonymous works—for which no 
fixed period is laid down by the Convention—or some other period pre- 
scribed by the legislation of the country where the claim to copyright is 
made. The divergence of view which occurred at the Rome Conference as 


49Arts. 4, 5, and 6. 

41For the position of authors’ successors and assigns, see Ladas, vol. I, at p. 203. 

42For the position of juristic persons under the Convention, see ibid., at pp. 206-7, 
334-5. 

483Art. 7 (3). The period of protection for such works is to be regulated by the 
law of the country where protection is claimed. 

44See Ladas, vol. I, at p. 325, and Union Internationale pour la Protection des 
CEuvres littéraires et artistiques: Actes de la Conférence réunie @ Rome du 7 mai au 2 
juin 1928, p. 243. 
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to the recognition of original copyright in favour of juristic persons must be 
kept in mind in connexion with any proposal for the inclusion in the Con- 
vention on the occasion of a future revision of a special provision defining 
the position as regards copyright of official international bodies. It should, 
however, be noted that in some of the countries in which original copyright 
is not recognized in favour of private juristic persons, an exception is made 
for the state and public administrations, though in other countries, notably 
Czecho-Slovakia, Norway, and Switzerland, there is no such exception. 
Norway, however, has an exception for institutions and scientific societies.*® 

13. More difficult is the question of how far official international bodies 
can claim rights under a Convention concluded between states. It is 
unnecessary to be greatly concerned by any theoretical doubts which 
might be suggested as to how far such a body could be regarded as having 
legal rights of an enforceable character in the event of a convention con- 
cluded between states, but to which it was in no way a party, purporting 
to attribute certain rights to it. The difficulty is a more immediate one. 
The Convention for the Protection of Literary and Artistic Works as at 
present in force does not purport to confer any rights upon official inter- 
national bodies, and the question which presents itself is therefore whether 
such bodies could properly claim rights under it on the ground that they 
come within the general language of the Convention. As we have already 
pointed out the protection provided for in the Convention applies to two 
groups of authors: (@) authors who are ressortissants of one of the 
countries of the Union—in respect of their unpublished works and works 
published for the first time in a country of the Union, and (b) authors who 
are not ressortissants of one of the countries of the Union—in respect of 
works published for the first time in one of the countries of the Union. 
Does an official international body come within either of these categories? 

14. The answer to this question may perhaps differ in different cases 
and may to some extent be dependent upon the status of the official inter- 
national body concerned in the country where it has its headquarters. 
Existing official international bodies exhibit a considerable variety in status. 
The body concerned may, like the League of Nations, the International 
Labour Organisation, the Permanent Court of International Justice, and, 
it would seem, the International Institute of Agriculture,** enjoy a status 


*5Upon this question see Ladas, vol. I, at pp. 334-5. 

46Regarding the League of Nations, see Hudson, International Legislation, vol. I, 
at pp. 224-8; regarding the International Labour Organisation, see ibid., at pp. 224-8 
and 75 Canada Gasette (1941), at p. 612; regarding the Permanent Court of Inter- 
national Justice, see Hudson, International Legislation, vol. I, at pp. 597-600; regard- 
ing the International Institute of Agriculture, see Annual Digest of Public International 
Law Cases (1929-30), at pp. 413-15. 
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of exemption from local jurisdiction which is conveniently, if not entirely 
accurately, described as extra-territorial. It may, as would seem to be 
the case with bodies like the International Commission for Air Navigation 
or the International Office of Public Health, have no definite status in 
relation to the jurisdiction of the state where its headquarters are located. 
It may, as is the case with the international bureaux at Berne, be under 
the “high authority” of the territorial state. 

15. Where an official international body enjoys extra-territorial status, 
it would seem impossible to regard it as a ressortissant of any one of the 
countries of the Union. The whole object of giving it such a status is to 
place it outside the jurisdiction of any one state, and it can hardly invoke 
the fact that its headquarters are within the territory of a state, to the 
jurisdiction of which it is not subject, as entitling it to benefit from rights 
which are confered upon ressortissants of that state. There may be less 
difficulty in regarding such a body as being a ressortissant of all its member 
states taken jointly, but such a conception is a somewhat artificial one. The 
position of international bodies, the legal status of which in relation to the 
territorial state is undefined, or which are placed under the “high authority” 
of the territorial state, is perhaps less obvious, but it would seem almost 
equally difficult to regard them as ressortissants of the territorial state. 
If this is so, no official international body is entitled to rank as a ressortis- 
sant of a country of the Union. This implies that no official international 
body enjoys any protection under the Convention for its unpublished 
documents. 

16. As regards publications issued by official international bodies, it is 
necessary to consider whether these are published for the first time in one 
of the Union countries within the meaning of the Convention. The official 
international bodies which issue publications from their headquarters at 
Geneva, The Hague, Berne, Rome, Paris, Brussels, and Monaco, or issue 
copies to the public through publishers in Great Britain, all publish in 
Union countries in a geographical sense.** Even where such bodies enjoy 
jurisdictional immunities which are regarded as constituting extra-terri- 
torial status, their publications are issued within the geographical limits of 
the territory of a Union country; on the other hand, such issue would not 
appear to be subject to the law of that country in the same sense, or to the 
same extent, as that of other publications issued there, though there may 
be certain respects in which the local law must be observed. Does such 
issue, within the geographical limits of a Union country, but to some extent 


4?This is equally true of the issue of I.L.O. publications in Canada since the 
transfer of the working centre of the International Labour Office to Montreal. 
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at least outside its jurisdiction, constitute publication in a Union country 
within the meaning of the Convention? The question does not admit of 
any confident answer. A distinction could perhaps be drawn between a 
limited issue in such a country to persons enjoying the same jurisdictional 
immunities as the body issuing the publication and the issue of a publica- 
tion to the general public. In the first case, publication might be regarded 
as having taken place extra-territorially; in the second case, where the 
publication is, in part at least, to persons forming part of the national com- 
munity of the territorial state, the grounds for regarding such publication 
as having taken place in that state, even though only partly under the 
control of its laws, are clearly stronger. It may, however, be felt that the 
whole conception of extra-territorial publication is somewhat artificial and 
that, however unique the legal position of the publications of official inter- 
national bodies may be in certain respects, such publications are necessarily 
issued in some spatially definable place, which fact will, if that place is a 
part of the territory of the Union, entitle the international body concerned, 
as owner of the publications in question, to claim copyright for them under 
the Convention. The whole discussion is perhaps academic in that, if the 
international body presumed to be wishing to assert a claim to copyright 
did not itself raise the question as to whether its publications could be said 
to be issued in the state where it had its headquarters or where the publica- 
tions were made available to the public, the point would probably not occur 
to anybody else. An official international body might, however, consider 
it embarrassing to claim copyright if, for the purpose of doing so, it was 
necessary for it to admit that the issue of its publications could be connected 
with any given locality. Recognition of this might be thought to be a step 
towards recognizing that its publications are subject to the local law of the 
place where they are regarded as being published in respects in which the 
applicability of the local law ought not to be conceded. Even assuming, 
then, that official international bodies are entitled to the protection of the 
Convention on the ground that their publications are issued within the 
territory of the Union, it may well be felt that it would be preferable that 
explicit provision should be made for the protection of these publications 
on an independent basis, which takes fully into account their distinctively 
international character. 


17. It should be noted in passing that, assuming that an official inter- 
national body was prepared to invoke the Convention but was not regarded 
as entitled to any original copyright under the Convention, it might in 
certain cases be able to claim copyright as assign of an author protected 
by the Convention. It is well understood that the rights of authors under 
the Convention are not personal, but may be disposed of by them, that 
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the protection of the Convention attaches to the work of a Unionist author 
as soon as it is created, and that it is not affected by the assignment of the 
author’s right to a non-Unionist person.** An official international body 
might therefore be in a position to stand in the place of a Unionist author 
and claim copyright on the ground that, though not itself a ressortissant 
of the Union or publishing in a non-Union country within the meaning 
of the Convention, its rights were derived from a Unionist author. There 
is, however, a further possible difficulty to be considered in any case in 
which the Unionist author wrote the work in question as an international 
official. Is a person in the service of an official international body a 
ressortissant of his own country for the purpose of being entitled to claim, 
and therefore to transfer, copyright in respect of work written in the service 
of that body? This point would not, of course, arise in any case in which an 
official international body has acquired by contract the copyright in the 
work of an author who is not in its service. If an official international 
body is entitled to copyright as assign of a Unionist author it will enjoy 
the full term of protection to which his heirs and successors would have 
been entitled. The tendency of the Convention to grant protection for the 
life of the author and fifty years after his death*® will therefore apply, and 
the official international body will no longer be limited, as a juristic person, 
to such term of protection as may be prescribed by the law of the country 
where protection is claimed.*° 

18. A further question which requires consideration is whether the 
copyright status of the publications of an official international body is 
in any way changed if a commercial publisher is associated with their 
publication. There are at least three different practices which are followed 
at the present time for the issue of the publications of such bodies. An 
official international body may act as its own publisher; it may have its 
publications issued by a commercial publisher, as the Permanent Court of 
International Justice has always done; or it may adopt an intermediate 
course, acting as publisher itself but publishing in certain countries through 
the intermediary of a commercial publisher, as regards whom it may be 
difficult to determine how far he is publisher and how far merely authorized 
distributor and sales agent.** These differences of practice appear to be 
without effect upon the question as to whether copyright can be claimed in 
respect of such publications under the Convention. The Convention pro- 
tects authors and not publishers. Any rights which a publisher enjoys 
under the Convention, he enjoys only as assign of the author’s rights or as 


*8See Ladas, vol. I, at p. 203. 49See above, section 9. *0See above, section 12. 
"1It is also conceivable that an official international body might issue its pub- 
lications through the intermediary of a government. 





CopyRIGHT OF DOCUMENTS OF OFFICIAL INTERNATIONAL Bopies 83 


ex officio legal representative of an anonymous or pseudonymous author. 
If, in any case, an official international body cannot itself claim the pro- 
tection of the Convention, a commercial publisher who issues its publications 


and whose rights must necessarily be derived from it would not appear 
to stand in any better position. 


19. The position in the countries of the International Union for the 
Protection of Literary and Artistic Works has hitherto been considered 
exclusively upon the basis of the provisions of the Convention. The Con- 
vention does not, however, regulate the question of formalities for the 
acquisition of copyright in the country of first publication. It provides 
that the copyright shall be enjoyed in other Union countries without com- 
pliance with any formality and independently of the existence of protection 
in the country of first publication, but the question whether any formalities 
must be complied with in the country of first publication is left to the law of 
that country. If, therefore, the publications of an official international body 
are regarded as being first published in a particular country, it would seem 
necessary to comply with any formalities required by the law of that 
country in order to secure protection there. Formalities of this nature, 
being a condition for the enjoyment of a right, would not seem to be of 
such a character as to entitle an official international body to claim exemp- 
tion therefrom, once it is conceded that its publications are to be regarded as 
being published in the country concerned. In the countries of first publica- 
tion which from a practical standpoint are the most important to official 
international bodies—Switzerland, the Netherlands, France, Italy, and 
Great Britain—there are today no formalities for the acquisition of copy- 
right.**? In France, Italy, and Great Britain there are, however, legal 
requirements that copies of publications be deposited. Should these re- 
quirements be regarded as applicable to official international bodies? In 
France, deposit, though not a condition to the acquisition of copyright, is a 
condition which must be fulfilled before an action can be instituted for the 
infringement of copyright ; it would seem that an official international body 
would have to comply with the condition if it desired to institute an action 
for infringement. In Italy, the sanction for non-compliance with the 
obligation to deposit is a fine and confiscation of one or several copies. In 
Great Britain it is a fine. There is therefore no legal means of enforcing 
the British and Italian requirements directly against official international 


52This statement is based upon the summaries of the law of these countries con- 
tained in Ladas: see vol. II, at pp. 89-891 (Great Britain), at p. 1019 (France), at 
pp. 1049-50 (Italy), at pp. 1064-5 (Netherlands), at p. 1103 (Switzerland). In 
Canada, where I.L.O. publications are now issued, there are certain minor qualifications 
to the principle that copyright is acquired without formality. 
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bodies. Should the international bodies be regarded as being under an 
obligation to comply with them? On the one hand, these requirements 
are formally distinct from the acquisition of copyright and are in the nature 
of regulations for the benefit of national collections; on the other hand, 
though they are not a condition for the enjoyment of copyright, they are 
an obligation incidental to the enjoyment of copyright. It would therefore 
seem appropriate that official international bodies desiring to enjoy copy- 
right should comply with them. Since, in view of the terms of the Con- 
vention for the Protection of Literary and Artistic Property, such require- 
ments are now, as between Union countries, only possible for works pub- 
lished in the country concerned, the burden of compliance can never be a 
heavy one. In Great Britain it is the publisher, not the author, who is 
required to deposit. An official international body, the publications of which 
are issued through a commercial publisher, may therefore find that its 
publisher is subject to an obligation to deposit which could not be enforced 
directly against itself. 

20. The Convention for the Protection of Literary and Artistic Works 
provides only a minimum of protection; it specifies that its provisions “do 
not prevent a claim for the application of more favourable provisions which 
may be indicated by the legislation of a country of the Union in favour of 
foreigners in general.”** It is therefore possible that official international 
bodies might in certain cases be able to claim copyright without invoking 
the Convention or legislative provisions based directly thereon. In order 


to discover whether any cases in fact exist in which this could be done, it 
would, however, be necessary to make a detailed examination of the law of 
the countries concerned. 


III. Tue Present Posirion IN THE UNITED STATES OF AMERICA 


21. It is now necessary to consider the position in countries which do 
not belong to the International Union for the Protection of Literary and 
Artistic Works. The most important of these is the United States of 
America. The present position in the United States as regards copyright 
in respect of publications issued by official international bodies, so far as 


can be appreciated by one who is not a United States lawyer, appears to be 
as follows.™* 


58Art. 19. 


54The following: discussion is based upon the text of the United States Copyright 
Act, 1909, as amended, the last amending act taken into account being that of May 23, 
1928, and upon the discussion of the present law of the United States contained in 
Ladas, vol. II, at pp. 685-878. No attempt has been made to consider the case law of 
the United States. 
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22. The general principle laid down by the United States Copyright 
Act is that the author or proprietor of any work which is the subject of 
copyright by the act is to have copyright for such work under the conditions 
and for the terms specified in the act.** Prima facie this would include an 
official international body on the same footing as any private individual 
or juristic person. There are, however, certain limitations upon this 
principle stated in the act. A proviso lays down that the copyright secured 
by the act is to extend to the work of an author or proprietor who is a 
citizen or subject of a foreign state or nation only if certain special con- 
ditions are satisfied. Are official international bodies to be regarded as 
authors or proprietors who are citizens or subjects of a foreign state or 
nation? As a matter of public international law, no official international 
body can be regarded as a citizen or subject of any state or nation whatso- 
ever,”* and it is difficult to believe that, if the point were properly argued, 
such a body would be regarded as coming within the proviso and required 
to satisfy the conditions specified in it. If, however, an official international 
body were assimilated to the citizens or subjects of a foreign state or nation 
on the ground that, though not foreign in the sense of being under the juris- 
diction of any particular foreign state, it is at least foreign in the sense that, 
even though the United States be a member of it, it is necessarily to a 
considerable extent under the control of persons who are not citizens of 
the United States, then the conditions specified in the proviso would be 
applicable. These conditions are such as to include all official international 
bodies. Except when the alien author or proprietor is domiciled within 
the United States,®** the protection accorded to his work depends entirely 
upon his nationality. Protection is granted only 
when the foreign State or nation of which such author or proprietor is a citizen 
or subject grants, either by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substantially the same basis as to 
its own citizens, or copyright protection substantially equal to the protection 
secured to such foreign author under this Act or by treaty; or when such foreign 
State or nation is a party to an international agreement which provides for 


reciprocity in the granting of copyright, by the terms of which agreement 
the United States may, at its pleasure, become a party thereto."* 


The existence of the reciprocal conditions referred to is to be determined by 





55United States Copyright Act, 1909, as amended, s. 8. 

5®Except perhaps a body which is international in character and the ultimate 
legal basis for whose existence is to be found in the terms of an international instru- 
ment, but which it has been thought expedient to incorporate under the law of a 
particular country. The obvious case is that of the Bank for International Settlements. 

57S. 8, proviso, sub-paragraph (a). 

58S. 8, proviso, sub-paragraph (b). 
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the president of the United States by proclamation made from time to time.*® 
Since no official international body can claim through a foreign state or 
nation which grants reciprocal protection to citizens of the United States, 
the effect of regarding these conditions as applicable would be to make it 
impossible for official international bodies to claim any copyright in the 
United States. This is perhaps an additional reason for reading the whole 
proviso literally and regarding it as entirely inapplicable to official inter- 
national bodies on the simple ground that they are not citizens or subjects 
of a foreign state or nation but organs of the international community. 

23. There is, however, a further difficulty. Under the Copyright Act 
of the United States no copyright can subsist in any publication of the 
United States government.” This provision of the act is declaratory of 
prior law established by court decisions, and it is apparently thought that 
state governments can have no copyright in their publications either, 
although this point is not dealt with in the act.** This analogy may lead 
to unwillingness in the United States to recognize copyright in the publica- 
tions of official international bodies. The position under the law of the 
United States is of course quite unusual, copyright in official publications 
being recognized in most countries, sometimes on more favourable terms 
than apply to the publications of private juristic persons.®* It should 
therefore not be regarded as a matter of course that the rule applicable 
to United States official publications™ is automatically applicable to the 
publications of official international bodies, but there may be a tendency 
to regard it as applicable, particularly as the statutory provision upon the 
subject is apparently regarded as a re-enactment of the common law. 

24. It is perhaps desirable to consider whether official international 
bodies, if unable to claim original copyright in the United States, could 
claim as assigns of authors. If the difficulty were the unwillingness to 
recognize copyright in official publications, then an official international 
body would not appear to be in any stronger position as an assign than 
as an original claimant. If, on the other hand, the difficulty is the inability 


59S. 8, second paragraph. 60S. of the 1909 Copyright Act. 

*1L_adas, vol. II, at pp. 731-2. 

®2See ibid., at pp. 334-5. See also, as regards Great Britain, the Copyright Act, 
1911 (1 & 2 Geo. V, c. 46), s. 18, which provides that “without prejudice to any rights 
or privileges of the Crown, where any work has, whether before or after the com- 
mencement of this Act, been prepared or published by or under the direction or control 
of His Majesty or any Government department, the copyright in the work shall, sub- 
ject to any agreement with the author, belong to His Majesty, and in such cases 
shall continue for a period of fifty years from the date of the first publication of the 
work.” 

®3The rule is criticized by Ladas. See vol. II, at p. 732. 
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of an official international body to fulfil the nationality conditions applic- 
able to foreign authors and proprietors, these being regarded as relevant, 
the official international body might, if it were prepared to do so, be able to 
claim copyright as an assign of an author who fulfilled these conditions. 
The question already raised in connexion with the position in Union 
countries as to how far an international official can be regarded as retaining 
his nationality status for copyright purposes in respect of work produced 
in his official capacity would arise here also. 

25. There is still a further complication in the case of publications 
in the English language. Only ad interim copyright protection in the 
United States can be secured in respect of books in the English language 
published abroad. Such copyright is secured by depositing a copy of 
the foreign edition with the Copyright Office within sixty days from publi- 
cation and endures for four months from the date of deposit.** If within 
this period an American edition printed in the United States is brought 
out, the copyright is extended to the full term,®* which is twenty-eight 
years with a possibility of renewal for a further twenty-eight years.** 
An alien copyright proprietor is not permitted to import for general 
use or distribution books in the English language not printed in the 
United States." There is no such prohibition upon the import into 
the United States for general use or distribution of books in the English 
language not printed in the United States for which no copyright is sought 
in the United States. It follows that, even assuming that official inter- 
national bodies are not disqualified on other grounds from claiming copy- 
right in the United States, they could only benefit from the United States 
Copyright Act if they were prepared to have printed in the United States 
special editions of all books originally printed abroad, which would normally 
be impracticable. The requirement of printing in the United States as 
a condition for the enjoyment of copyright applies to periodicals as well 
as to books.** For practical purposes, therefore, official international bodies 
enjoy no copyright protection in the United States. 

26. It may nevertheless be desirable to indicate the procedure to be 
followed if in any case it should be thought desirable to attempt to claim 
in the United States either original copyright or copyright as an assign. 
The position is entirely different from that in the International Union for 
the Protection of Literary and Artistic Works, where all formalities have 
been abolished. In the United States, copyright is secured in the first 
instance by the publication of a work with‘a notice of copyright there- 
upon ;* this requirement of a copyright notice would appear to apply to 





%4S. 21 of the 1909 Copyright Act. 65S. 22. 66S. 23. 67S. 31. 
685.15. Upon the whole point of requirement of manufacture in the United States, 
see Ladas, vol. II, at pp. 763-6. 69S. 9 of the 1909 Copyright Act. 
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works printed abroad other than books seeking ad interim protection.” 
A claim to copyright must then be registered by the deposit of copies.” 
No action or proceeding can be maintained for infringement of copyright 
in any work until after deposit and registration." If copies are not 
promptly deposited, the Register of Copyrights may require deposit; 
failure to comply entails liability to a fine and the copyright becomes void."* 
The United States act also requires deposit and registration as a condition 
of securing copyright in unpublished works.” 

27. It should be noted that the United States Act provides “that the 
importation into the United States of any article bearing a false notice of 
copyright when there is no existing copyright thereon in the United States 

. is prohibited.” Perhaps this only applies if the notice explicitly claims 
copyright in the United States and is not merely a general reservation of 
copyright where such exists, but this is not altogether certain from the text 
of the act. 

28. There has for many years past been a movement in the United 
States in favour of modification of the Copyright Acts for the purpose of 
making possible United States accession to the International Convention 
for the Protection of Literary and Artistic Works. A number of bills 
having this object in view have been considered by congress in recent 
years, but the movement has not yet been successful."* Even if difficulties 
such as the requirement of manufacture in the United States of books and 
periodicals in the English language for which copyright is sought should 
be overcome, there may still continue to be the difficulty that official publi- 
cations are not regarded as “copyrightable” in the United States. In any 
event, the existence of this movement, though relevant to the consideration 
of future policy, is immaterial to the determination of the existing legal 
position. 


IV. Tue PRESENT POSITION IN THE LATIN-AMERICAN COUNTRIES 


29. There remains the third group of countries, which consists of all 
the Latin-American countries excepting Brazil and Haiti. There are no 
fewer than five successive inter-American conventions on copyright pro- 
tection applicable to the copyright relations of different groups of American 


This appears to be the effect of the text of s. 9 of the act. The writer can find 
no authority for the statement contained in Ladas, vol. II, at p. 840, that a copyright 
notice is not required in the case of works published in a foreign country other than 
those seeking ad interim protection. 

71S. 12 of the 1909 Copyright Act. 73S. 12. 78S. 13. 748.11. 

75An account of its progress up to 1937 will be found in Ladas, vol. II, at 
pp. 856-76. 
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countries, and it is not proposed to consider these in detail. They are 
not always drafted in unequivocal terms, though all, with the exception of 
the Treaty of Montevideo in 1889, which permitted accession by European 
countries in relation to such parties as accepted such accession and which 
still appears to be in force between certain European countries and the 
Argentine and Paraguay, seem to be limited in effect to copyright relations 
between American countries. It follows that no official international body, 
with the possible exception of the Pan-American Union, is in a position to 
claim copyright under them. A curious feature of the inter-American 
conventions is that successive conventions, in contrast to the successive 
revisions of the International Convention for the Protection of Literary 
and Artistic Works, have tended to add new requirements as to formalities. 
The most recent of them, the Havana Convention of 1928, requires that 
the copyright shall have been obtained in the state where it first arose 
in accordance with the law of that state, and that there shall appear in the 
work a statement indicating the reservation of the property right, the name 
of the person in whose favour the reservation is registered, the country 
of origin, the country of first publication or the countries in which simul- 
taneous publications were made, and the year of first publication. 

30. Since there is no generally operative inter-American convention, 
and official international bodies are in any case not entitled to claim 
copyright under instruments confined to inter-American copyright 
relations, it is necessary to consider the position of such bodies as 
regards copyright in Latin-American countries other than Brazil and 
Haiti on the basis of the law of each country concerned. A detailed com- 
parative survey of the law of Latin-American countries upon the subject 
would be out of place in this paper. In general, registration is a condition 
of the enjoyment of copyright in Latin-American countries and non-national 
authors are protected only by treaty or on the basis of the existence of 
reciprocal legislation in the country of the author. In order to determine 
the exact position in any country a detailed examination of its laws would 
be necessary, but it appears improbable that the publications of official 
international bodies would be regarded as entitled to protection under 
existing legislation. 


V. Tue Future 


31. It is clear from the foregoing account that the present legal position 
of official international bodies as regards copyright in respect of their 
publications and other documents is far from satisfactory. On what lines 
should an attempt be made to deal with the question for the future? The 
governing consideration is that the problems arising from the development 
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of official international bodies as publishers and distributors of documents 
on a large scale are novel in character and cannot be adequately resolved 
by subsuming such bodies under categories which were never designed to 
include them. Whatever may be the fate of the existing international 
bodies, the issue of publications and circulation of other documents by 
official international bodies is likely to grow rather than to decline in 
importance hereafter. In the words of James Lorimer, “international 
organization may possibly have to draw on a future almost as unlimited 
as the past.” It is therefore imperative that in building up the law 
relating to international institutions we should not under-estimate the 
extent to which new legal conceptions must be submitted for conceptions 
which were originally designed to apply to altogether different facts, and 
this consideration applies in respect of copyright as in respect of more 
important matters. 

32. Modern copyright law is largely the creation of statute and inter- 
national convention. Custom, judicial decision, and doctrinal writing have 
played only a minor part in its development, and can therefore hardly be 
expected to make a significant contribution towards defining anew the 
copyright status of official international bodies. An international agreement 
upon the subject is required. What form should such an agreement take, 
and what should be its content? The ideal arrangement would be the 
inclusion of a provision defining the copyright status of official international 
bodies in a generally ratified universal copyright convention. It is reason- 


able to hope that the movement which has existed for a number of years 
for the unification of the Berne and Havana systems of protection may 
afford a suitable opportunity for dealing with the matter in this way. If 
no agreement should be reached upon a universal copyright convention, 
the position of international bodies might be dealt with in some special 
instrument, and if a universal copyright convention were to be successfully 
drafted and approved by an international conference, but doubts were 


entertained regarding its prospects of widespread early ratification, 
there might be some advantage in framing an independent provisional 
agreement upon the copyright status of official international bodies which 
could be accepted in advance of ratification of the universal copyright 
convention. The choice of method will naturally be made in the light of 
the circumstances prevailing at the time when action is taken. 

33. The term “official international body” is hardly one of art and in 
any provision defining the copyright status of such bodies it would be 
necessary to indicate the bodies included. Two questions arise in this 


The Institutes of the Law of Nations (Edinburgh, 1884), vol. II, at p. 253. 
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connexion: When is a body to be regarded as “international”? and when 
is it to be regarded as “official”? Both questions could be evaded by in- 
cluding among the provisions defining the copyright status of official inter- 
national bodies a list, compiled upon empirical principles, of the bodies 
entitled to claim the protection provided for. This would be an improve- 
ment upon the present position and might be a tolerable arrangement if 
some body such as the council of the League of Nations, or a successor 
thereto, were given authority to make additions to the list by a vote taken 
by a simple or by some special majority, or if there were some other 
procedure for adding new bodies without undue formality and without it 
being necessary to comply with unanimity or quasi-unanimity requirements 
rarely likely to be fulfilled. But if we desire to build for the future, it 
would be preferable to attempt to formulate reasonably clear principles 
which can be applied to whatever new cases may arise without it being 
necessary for newly created official international bodies to be listed as such 
in order to entitle them to claim copyright protection. When, then, should 
an official body be regarded as “international”? It would seem to be a 
sufficient answer to say whenever it has been constituted in the interests, 
and is responsible to the appropriate authorities, of more than one country. 
There are, of course, important differences between: (a) international 
bodies the potential membership of which is world wide, such as the League 
of Nations, the International Labour Organisation, the Permanent Court 
of International Justice, the International Office of Public Health, the Inter- 
national Institute of Agriculture, or the International Tele-communication 
Union; (6) international bodies which, either de jure or de facto, are 
essentially regional in character, such as the Pan-American Union or the 
Central Office for International Transport by Rail; and (c) international 
bodies dealing with the relationships of only two, or some other small 
number of, countries, such as the American-Canadian International Joint 
Commission concerning boundary waters. As regards copyright status, 
however, it would seem desirable to treat these different types of inter- 
national body on the same footing. There remains the converse question. 
When should an international body be regarded as “official”? It would 
appear desirable to adopt an equally general criterion, such as whenever 
the parties to the agreement constituting it are states, governments, ad- 
ministrative departments, or other appropriate public authorities. The 
controlling organs of official bodies may consist exclusively of the official 
representatives of governments, as has been the practice in the case of the 
great majority of official international bodies hitherto; they may, as in the 
case of the International Labour Organisation, consist partly of government 
representatives and partly of representatives of economic interests; they 
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may, as in the case of the Bank for International Settlements, consist of 
representatives of agencies such as central banks, which are subject to 
varying forms and degrees of government control in different countries 
and at different times ; or they may, as in the case of the International Relief 
Union, consist partly of government representatives and partly of repre- 
sentatives of voluntary organizations delegated by governments to act in 
their stead. There may well be considerably greater diversity in the 
composition of the controlling organs of international bodies in the future ; 
but the simple criterion suggested, that a body is to be ranked as official when 
constituted by official action, would seem likely to remain appropriate. 
It would be undesirable that the rights of an official international body 
as regards copyright should depend upon whether it is recognized to enjoy 
technical legal personality. The question of the creation of corporate person- 
ality for international purposes is likely to be of great importance for the 
future development of international law, but it would seem both possible 
and desirable to make provision for the enforcement of claims to copyright 
on behalf of official international bodies without prejudice to the future 
clarification of their technical status as regards legal personality. 

34. No special problem arises as regards the scope of the copyright 
protection to be accorded to official international bodies. They should 
clearly be granted protection in respect of all “literary and artistic’ works 
protected by the Convention. There are certain works protected by the 
Convention, (e.g., choreographic works and pantomimes!) in which official 
international bodies are unlikely to be greatly interested, but ‘this is of no 
practical importance. 

35. The protection provided for in the present Union Convention 
extends only to (a) authors who are ressortissants of one of the countries 
of the Union and (6) authors who, without being ressortissants of such a 
country, publish their works for the first time in a Union country. The 
main purpose of conferring special rights of copyright protection on official 
international bodies is to exempt them from these conditions on the grounds 
that (a@) compliance with the first is a juristic impossibility, official inter- 
national bodies not being ressortissants of any state, and (b) compliance 
with the second is, on one view (assuming the theory of extra-territorial 
publication), a juristic impossibility and, on any view, an inappropriate 
criterion to apply to official international publications. The appropriate 
criterion in the case of such publications is neither the national status of 
the publisher nor the place of publication, but the mere fact of publication 
by an official international body. 

36. In the case of official international publications there would not 
appear to be any ground for according a different measure of protection 
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in the case of the country of publication (assuming such publications to be 
regarded as having been published in a particular country) and in the case 
of other countries. Official international bodies should therefore enjoy 
everywhere the same rights as national authors and should also enjoy 
everywhere the additional rights which the Convention requires to be 
granted only in Union countries other than the country of first publication. 
The most important of the latter rights is that of exemption from all require- 
ments relating to formalities. Such exemption could appropriately be 
accorded to official international publications in all countries. 

37. There would be great advantage in a duration of protection for 
official international publications which would be uniform in the case 
of all countries. It will be recalled (a) that the Union Convention, as 
at present in force, fixes the duration of protection only for cases where 
copyright is claimed by a living physical author or authors of disclosed 
identity; (b) that even for such cases the duration provided for in the 
Convention, the life of the author, or the last survivor of the author, and 
fifty years after his death, is laid down as a standard of good practice which 
does not constitute a binding obligation; and (c) that the duration of 
copyright in respect of posthumous, anonymous, or pseudonymous works, 
and presumably of copyright vested in a juristic person when regarded as 
original, is regulated by the law of the country where publication is claimed. 
In the case of official international publications there is a particularly strong 
case for an internationally uniform period of protection which might well 
be fixed at fifty years. 

38. The protection prov ided by the Union Convention for unpublished 
works applies only in countries other than “the country to which the author 
belongs” and consists of national treatment. In the case of claims of copy- 
right by official international bodies, it would seem to be desirable to have 
a uniform rule applicable in all countries, and unpublished works might well 
be treated on the same basis as publications and accorded protection for 
fifty years. 

39. The protection for the moral rights of authors provided for by 
art. 6 bis of the Union Convention since the Rome revision of 1938 may 
weil bc of greater practical importance to official international bodies than 
any other provision of the Convention. The conditions for the exercise of 
these moral rights are left to be determined by national legislation. This 
is a somewhat unsatisfactory situation, but it would seem difficult to pro- 
vide more complete protection for official international bodies until there 
have been incorporated in the Convention more detailed rules regarding 
the protection of moral rights which are of general application. 

40. Any requirement of manufacture in the country where copyright 
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is claimed is particularly inappropriate in the case of the publications of 
official international bodies. Such bodies should be free to print in all 
languages wherever it is most convenient in the interests of the international 
community as a whole, without prejudice to the enjoyment of copyright in 
all parts of the world. 

41. The above proposals have been formulated in the light of the pro- 
visions of the Union Convention as at present in force. Adaptation of 
them would be necessary if at the time of their adoption the relevant pro- 
visions of the Union Convention had been, or were being, substantially 
amended, but they may at least afford a basis for an attempt to define an 
appropriate standard of copyright protection for the publications of official 
international bodies when an appropriate opportunity occurs. 


C. WILFRED JENKS 
International Labour Office, 
Montreal. 





BASIC QUESTIONS OF CONFLICT OF LAWS BEFORE THE 
FRENCH COUR DE CASSATION, 1938-1941 


HE French cour de cassation, in several recent decisions, answered a 
number of much discussed questions of conflict of laws in which the 
interests of foreigners are especially involved.‘ In this study, some of these 
decisions will be dealt with under the following heads: 
I. Succession of foreigners—lex domicilti, lex patriae. 
Il. Divorce of foreigners—theory of renvoi. 
III. Legitimation by subsequent marriage; settlement of separation ; 
nullity of foreign divorce decrees—public policy. 
Recherche de la paternité—prescription. 
Alimony duties—vested rights. 
Effects of foreign judgements—e.requatur. 


I 


In Labedan c. Labedan,’ the cour de-cassation lays down important rules 
which are common to Anglo-Saxon and French conflicts of laws and which 
distinguish these laws from the German and the Italian laws. This was a 
case concerning the succession of a Spanish national, living in France since 
childhood. He died in 1931, having instituted his wife as his sole devisee 
without mentioning in his will his mother who survived. Some months 
later, the mother also died. Her heir, her second son, contested the validity 
of his brother’s will, relying on art. 814 of the Spanish Civil Code under 
which the institution of a devisee is void if no mention is made in the will 
of the testator’s ascendants and descendants, who would be his heirs at law 
in the absence of a will. As to the testator’s immovables, which were 
located in France, the claim was immediately rejected, art. 3 (2) of the 
French Civil Code being construed by the French courts as subjecting to 
the lex rei sitae not only the immovables ut singuli but also when comprised 
in a succession.* In Anglo-Saxon common law, succession on death is 


‘As to the importance of French decisions, see P. B. Mignault, “Le Code civil 
de la Province de Québec et son interprétation” in 1 University of Toronto Law 
Journal (1935), at pp. 104, 131. 

2Dallos périodique (1939), 1.97, ann. by L. P.; Recueil Sirey (1940), 1.49, ann. 
by J. P. Niboyet; 34 Revue critique de Droit international (1939), at p. 480; Juris- 
Classeurs (1939) Périodique no. 1518; Recueil Gazette du Palais (1939), 2.308. 

3In Ponnoucanamalle c. Nadimontoupoulle, Recueil Sirey (1931), 1.377, ann. by 
J. P. Niboyet, cour de cassation established that an adoption, though good under 


95 





96 THe UNiversity or Toronto Law JourRNAL 


considered as a question of property rather than of domestic relations,‘ 
whereas in Germany‘ and Italy,® the opposite view obtains and the national 
law of the deceased applies without any distinction between movables and 
immovables. 

The dispute concerning the movables was not so quickly solved. The 
Civil Court of Bayonne avoided the will on the basis of art. 814 of the 
Spanish Civil Code. Considering this article as a rule restricting the 
capacity of the testator, the court believed that the question whether 
succession to movables is governed by the lex patriae or the lex domicilii 
could be left aside. If this argument were correct, the will ought to have 
been annulled in so far as it concerned the French real estate of the testator, 
for the competence of the lex rei sitae does not extend in France to the 
question of testamentary capacity, which is controlled by the testator’s 
national law, even if the testament deals with immovables.* The civil 
court, however, presented still another argument. Even if the question at 
issue should be considered as one relating to succession and if it should 
be admitted that succession to movables is governed by the lex domicilii, 
only Spanish law would apply because foreigners could not have a legal 
domicile in France in spite of the abrogation of art. 13 of the Civil Code 
by the Nationality Act of August 10, 1927.8 The civil court, therefore, 


Hindu law which applied to the adoption, confers no successoral rights to the adopted 
person with respect to French rule prohibiting adoption if there exist legitimate 
children. 

4See J. D. Falconbridge, “Immovables in the Conflict of Laws” in 20 Canadian 
Bar Review (1942), at pp. 1, 109, especially at pp. 16, 124, and his annotation to 
Re Laundry and Steinhoff, [1941] 1 D.L.R. 699 (Ontario High Court), entitled 
“Personal Property and Movables in the Conflict of Laws” in [1941] 1 D.L.R. 703. 
Cf. Hogg et al. v. Provincial Tax Commission, [1941] 4 D.L.R. 501 (Saskatchewan 
court of appeal). 

‘Introductory Law, German Civil Code, s. 25. 

®Preliminary dispositions, Italian Civil Code, art. 13. See M. Sarfatti, “The New 
Italian Civil Code” in 23 Journal of Comparative Legislation (1941), at p. 18. 

TSuccession Chateau Chambord, Cons. de Bourbon-Parme c. Prince Elie de Bour- 
bon-Parme, Recueil Sirey (1932), 1.361 (cour de cassation), ann. by E. Audinet. Cf. 
J. D. Falconbridge, op. cit., at p. 17, n. 73, and comment in 19 Canadian Bar Review 
(1942), at p. 539. For a recent case regarding the intestate succession of an English- 
man, who died in Italy and the application of (Irish) law of origin of intestate, see 
discussion of In Re O’Keefe, [1940] 1 Ch. 124, in 56 Law Quarterly Review (1940), 
at p. 144, and N. Bentwich, “Recent English Cases on Domicile in matters of Personal 
Status” in 52 Juridical Review (1940), at pp. 284, 288. 

8This loi sur la nationalité (Journal officiel, Aug. 14, 1927, p. 8697) regulating 
the acquisition and loss of French nationality made more allowance for the jus soli 
and facilitated naturalization without divesting it of its character of an administrative 
favour that may be granted or refused at will. Art. 13 of the Act abolished art. 13 
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applied Spanish law as the law of the domicile of origin. If foreigners 
established in France cannot acquire a French domicile, it must be assumed 
that they keep their domicile in their native country, in which case the 
lex domicilis coincides with the lex patriae. The Act of 1927 only abro- 
gated the admission 4 domicile, but did not specify that henceforth 
foreigners would have the possibility of acquiring a legal domicile without 
such an admission. It is also understandable why the court refrained from 
adopting a definite attitude towards the problem whether the lex domicilii 
or the lex patriae governs the succession to movables. French tradition 
is in favour of the lex domicilii. But in fact the courts, whose decisions 
were originally based on the domicile of origin concept, had continually 
applied the lex patriae, so that some courts® and authors’® were already 
convinced that on the plea of art. 13 of the Civil Code, the lex patriae rule 
had definitely conquered the field of transfer of movables by succession on 
death. 

The cour d’appel of Pau,*! reversing the decision of the civil court of 
Bayonne, held that art. 814 of the Spanish Code manifestly does not concern 
the conditions of age or capacity nor the forms the testator has to comply 
with, that the last domicile of the de.cujus and not his nationality deter- 
mines the law governing the inheritance of his movables, and that since 
the Act of 1927, a foreigner has a legal French domicile provided he has 
his principal établissement in France. The cour de cassation, for the first 
time, had the opportunity of settling the questions raised in the judgements 
just discussed. It affirmed the judgement of the Pau court holding that 


of the Civil Code which, as construed by the courts, subjected the acquisition by a 
foreigner of a de jure domicile in France to a decree of admission a domicile, an 
administrative favour seldom granted, so that even in the case in which the domicile 
is conclusive under French conflict of laws rules—and we shall see that such cases 
exist—the foreign lex patriae applied as law of the domicile of origin, a solution 
hardly gratifying in an immigration country. Cf. J. P. Niboyet, Traité de droit inter- 
national privé francais (Paris, 1938), t.1, at p. 145, n. 121, and J. Maury, “Nationalité 
et condition des étrangers” in 58 Revue critique de Législation et de Jurisprudence 
(1938), at pp. 5, 83. For a more recent discussion of this question see note, “Domicile 
of Refugees” in 42 Columbia Law Review (1942), at p. 640 with copious references. 

°Cf. De Marchi della Costa c. Epoux de Bagneux, Recueil Sirey (1930), 2.129 
(cour d’appel of Paris), ann. by J. P. Niboyet, aff'd, but upon other grounds, by 
cour de cassation, see infra, n. 23. 

10See M. Nast, discussion of Bossino v. Bossino, Dalloz Périodique (1934), 
2.89 (cour d’appel of Besangon), and P. Lepaulle, “Quelle est la loi appliquée aux 
successions par la jurisprudence?” in 60 Journal de Droit international (1933), at 
p. 812. 

1130 Revue critique de Droit international (1935), at p. 464, ann. by J. P. 
N [iboyet]. 
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under the ancient rule still in force, movables subject to a succession are 
deemed to be located at the domicile of the de cujus; hence their transfer 
is governed by the law of the last domicile of the de cujus, and that since 
the Nationality Act of 1927, the establishment of foreigners in France 
carries the effect of a legal French domicile. 

This judgement is in conformity with the tendency prevailing after 
the war of 1914-18, a tendency hostile to the /ex patriae rule and favourable 
to a return to the /ex domicilii as more appropriate to a country with a 
large immigration.'* Indeed, the application of the lex patriae rule in the 
numerous litigations between foreigners in France too frequently forces 
French judges to consider foreign law, prevents the assimilation of the 
immigrants, and often raises the problem of whether the lex patriae is com- 
patible with French public policy. Since the lex patriae rule is imposed 
by statutory provision (par. 3 of art. 3 of the Civil Code) authors limit 
its application strictly to the field of status and capacity, and refrain from 
any extension of these notions.** 

De lege ferenda French authors criticize the lex patriae rule even in the 
field of status and capacity and propose to follow the common law, i.e. the 
lex domicilii, and as to the capacity in commercial transactions the lex loci 
actus. Some authors are even disposed to apply the proper law of the 
transaction in order to remove all difficulties implied by a special treatment 
of the questions concerning capacity."* In the field of succession on death, 
the Comité francais de droit international privé has suggested the abandon- 
ment of the fictitious situs of the movables at the domicile of the de cujus 
in those cases where movables are concerned, the true situs of which can be 
easily ascertained, such as commercial enterprises (fonds de commerce), 
incorporal properties, e.g. copyrights, patents, and so on. 

Yet, the projects of French authors are outside the scope of the present 
discussion. What will be the bearing of the Labedan decision? This 


12Cf. 1 Travaux du Comité francais de droit international privé (Paris, 1934), 
at p. 21; P. Lerebours-Pigeonniére, Précis de droit international privé (ed. 3, Paris, 
1937), at p. 263. 

13See J. Donnedieu de Vabres, L’Evolution de la jurisprudence francaise en 
matiére de conflit des lois depuis le début du XX siécle (Paris, 1938), at pp. 204, 
394; H. Battifol, Les Conflits de lois en matiére de contrats (Paris, 1938), at p. 325. 
As to the recent French legislation restricting the rights of persons not born of French 
fathers, cf. J. P. Niboyet, “Les Individus qui ne sont pas nés d'un pére frangais et 
les nouvelles incapacités” in Recueil Gasette du Palais, 1940. 1. Doctrine, at p. 66; 
J. Maury, “Les Droits réservés 4 certains Francais” in Juris-Classeurs, 1940 Etude 
doctrinale no. 169. 

14Cf, P. Lerebours-Pigeonniére, op. cit., at p. 426 and J. Maury, “Régles générales 
des conflits de lois” in 57 Recucil des Cours, Académie de Droit international (1936), 
at pp. 329, 519. 
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depends primarily on the question whether a decree of November 12, 1938, 
will be construed as revoking art. 13 of the Act of 1927.°° If the answer 
is in the negative, which view is supported by learned authors, the aban- 
donment of the previous domicile of origin, i.e. the lex patriae rule, will 
have important consequences especially as regards the nationals of the 
countries subjecting succession on death to the lex patriae.’® 

As to the nationals of other countries, it should be kept in mind that 
their successions were already regulated by French law in virtue of the 
renvot theory. Indeed, according to the French conflict of laws rule, the 
law of the American domicile of origin, for instance, applies, but American 
conflict of laws’ prescribes the application of the law of the domicile of 
the deceased regardless of art. 13 of the French Civil Code and the French 
distinction between de facto and de jure domicile. Thus French law was 


15The decree of November 12, 1938 (relatif a la situation et a la police des 
étrangers; Journal officiel, Nov. 12/13, 1940, p. 12920, Rectificatif, Nov. 14/15, 1940, 
p. 12982 and Nov. 17, 1940, p. 13039) provides that in every case, in which a domicile 
or a residence in France is acquired, the advantage is conditioned upon the possession 
of a residence permit (carte d’identité) of more than one year’s validity. Cf. J. P. 
Niboyet, Addendum au traité de droit international privé francais (Paris, 1938-9), 
t. 1, at p. 4; t. 2, at p. 43; M. Ancel, “La Nationalité francaise et le décret- 
loi du 12 novembre 1938” in 5 Nouvelle Revue de Droit international privé (1938), 
at p. 723; L. Louis-Lucas, “La nouvelle Réglementation de la nationalité francaise” 
in 34 Revue critique de Droit international (1939), at pp. 1, 20; Comité frangais de 
droit international privé, referred to in 34 Revue critique de droit international (1939), 
at p. 385. 

'6There is, however, a regrettable tendency to extend the scope of the aforesaid 
decree: cf. P. Tager, “Le Statut des étrangers d’aprés les récents décrets-lois” in 
66 Journal de Droit international (1939), at pp. 278, 284; J. Barbey, “Le Domicile 
d'un étranger en France” in 59 Revue critique de Législation et de Jurisprudence 
(1939), at p. 321. In Veuve Luculesco, Juris-Classeurs (1941), Périodique no. 1658, 
ann. by J. Maury, the cour d’appel of Paris, goes so far as to deny the competence 
of French courts to the only devisee because the testator had not complied with the 
conditions of art. 1 of the decree and, hence, had no domicile in France. 

17See, e.g., Restatement of the Law of Conflict of Laws (American Law Institute, 
1934), §306; A. Nussbaum, “Rise and Decline of the Law-of-Nations Doctrine in 
the Conflict of Laws” in 42 Columbia Law Review (1942), at pp. 189, 201. The 
decision of the Judicial Committee in Jaber Elias Kotia vy. Katr Bint Jirges Nahas, 
(1941) 57 T. L. R. 619, [1941] 3 All E. R. 20, gave rise to a new discussion of 
the renvoi doctrine: see J. D. Falconbridge, comment “Conflict of Laws—Renvoi— 
Obiter Dicta of the Privy Council” in 19 Canadian Bar Review (1941) at p. 682 and 
20 ibid. (1942), at p. 110, n. 5; A. B. Keith, “The Privy Council on Renvoi” in 24 
Journal of Comparative Legislation and International Law (1942), at p. 69; L. B. 
Sohn, “New Bases for Solution of Conflict of Law Problems” in 55 Harvard Law 
Review (1942), at pp. 978, 984. 
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applied since the famous Forgo Case,** in which it was decided that a 
Bavarian, Forgo, deceased in France could not have had a de jure domicile 
in France. Therefore the renvoi theory was applied in order to warrant 
the application of French law, as the Bavarian rule of conflict of laws re- 
ferred to the law of the de facto domicile. In the Labedan Case, due to 
the Nationality Act of 1927 abolishing art. 13 of the Civil Code, the 


renvoi theory has become superfluous in the field of succession where it was 
first applied. 


II 


Has the renvoi theory, therefore, lost its importance? Not at all! A 
country which conserves the /ex patriae rule, be it only in the field of status 
and capacity, and which had until the outbreak of the present war a large 
number of immigrants, can hardly do without this theory. Thanks to the 
renvoi theory, even the status and capacity of numerous foreigners are to 
be determined by French law, as their law of origin subjects them to the law 
of domicile. Thus, both legal harmony and application of the /ex fori are 
achieved. Of course, after the Labedan Case the principal field of applica- 
tion of the renvoi theory will no longer be the law of successions on death, 
but the law of domestic relations and particularly of divorce. 

Just one month before the Labedan judgement, the cour de cassation, 
in Dame Birchall c. Birchall,’® answered the question whether British sub- 
jects domiciled in France may be divorced under French law. There was 
some controversy on this point. The majority of the courts had followed 
the Forgo precedent and adopted the renvoi theory in spite of the opposition 
of many learned authors. The cour d’appel of Paris still refused to follow 
the renvoi theory, in order to admit a divorce of British subjects under 





18Dallos périodique (1875), 1.409; ibid. (1879), 1.76; ibid. (1882), 1.301. 

19Recueil Gazette du Palais (1939), 1.962; 6 Nouvelle Revue de Droit inter- 
national privé (1939), at p. 153; 34 Revue critique de Droit international (1939), 
at p. 472, ann. by J. P. Niboyet. The following passage of Professor Niboyet’s 
annotation (at p. 476) may show the intention and aims of many French authors 
(translation ours): “The result of the renvoi theory is finally to admit of subjecting 
foreigners domiciled in France to our law provided their national law does not 
link up the status personae with nationality regardless of domicile. The lex patriae 
cannot, of course, be evaded with respect to other foreigners (Germans, Italians, 
Poles, etc.), as their law declares itself competent. That is for us an immense 
disadvantage. . . . It would be much better to abolish art. 3 par. 3 of the Civil 
Code, the enactment of which was an inconceivable mistake, and to return to the 
traditional lex domicilii followed by French law before the Civil Code. In this way, 


all foreigners, when established in France, will have the opportunity of complying 
with our law.” 
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French law** and abandoned its view only in the well-reasoned judgement 
in Johnston c. Johnston.** The cour de cassation was not concerned with 
the question until the Birchall Case. It is true that this precedent will not 
have great practical significance for the moment, as most foreigners left 
France on account of the war and also because the Vichy government made 
divorce much more difficult by a recent amendment.** 

With regard to Britons, French judges have to give consideration to 
the highly artificial notion of domicile developed by English courts. Under 
English law, many Englishmen established in France are deemed to have 
acquired a domicile in France. Fortunately, this argument is seldom 
raised before French courts. If it were advanced, the judges would be 
bound to ascertain whether, in the English sense of the term, the plaintiff 
is really domiciled in France, but the adjudication of this point, based’ on 
facts and foreign (English) law, is not within the jurisdiction of the cour 
de cassation.** 

The theory of renvoi implies two questions: (i) Is it applicable if the 
foreign conflict of laws rule refers not to the lex fori but to a third legisla- 
tion? At present there exists no clear precedent, but two recent decisions 
of the cour de cassation seem to uphold the affirmative.** (ii) What will 





20Dame Stewart c. Stewart et Niorthe, 28 Revue de Droit international (1933), 
at p. 629 (cour d’appel of Paris). 

21Cour d’appel of Paris, 3 Nouvelle Revue de Droit international privé (1936), 
at pp. 108, 111. 

222.01 sur le divorce et la séparation de corps of April 2, 1941 (Journal officiel, 
April 13, 1941, p. 1587). This act forbids divorce during the first three years after the 
celebration of the marriage and empowers the judge to impose long delays on the 
parties. 

23De Marchi della Costa c. Epoux de Bagneux, Recueil Sirey (1938), 1.172; 
Dalloz hebdomadaire (1938), 258; 5 Nouvelle Revue de Droit international privé 
(1938), at p. 143, ann. by P. Lepaulle ; 33 Revue critique de Droit international (1938), 
at p. 472, ann. by H. Battifol; Recueil Gazette du Palais (1938), 1.735. In this case, 
the cour d’appel of Paris had applied Argentine Law to the succession of an Argentine 
who died in France in 1910, relying primarily on the nationality of the de cujus 
(supra, n. 9) and subsidiarily on the absence of a legal domicile in France. The 
argument that, under the Argentine rules of conflict of laws the lex domicilii is 
competent, was rejected, as evidence was given that the Argentine rule means a 
domicile recognized as legal domicile by the foreign law. The cour de cassation 
refused to consider whether the construction of the Argentine rule was correct. See 
J. Donnedieu de Vabres, “Le Renvoi et l’affaire de Marchi della Costa” in 66 Revue 
de Droit international ct de Législation comparée (1938), at p. 167. 

24Thus, in the case of De Marchi della Costa, supra, the cour de cassation says 
(obiter) that the French judge ought to take into account the reference made by the 
foreign law (competent under the French conflict rule) to the legislation of another 
country “which might be the French legislation.” In Gues c. Ben Attar, Recueil 
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be the solution if the foreign conflict of laws rule has itself adopted the 
renvoi theory? Some English decisions laid down the principle that the 
English judge has to decide as would the foreign judge; i.e., he has 
to take into account not only the foreign rule of conflict of laws but also 
the foreign renvoi concept.** In France, too, a recent judgement follows 
this view.** This was a very intricate case concerning the inheritance of 
immovables in Alsace. The owner, a French national, had died at a time 
when Alsace, before the first world war, was still under German 
sovereignty. Hence, the succession was governed by German law. As 
German conflict of laws subjects even the inheritance of immovables to the 
lex patriae, the renvoi theory was alleged in favour of the application of 
French law. But the cour d’appel of Colmar held for the application of 
German law. German conflict of laws sanctions the renvoi theory ;** a 
German judge, therefore, would apply German rules of conflict of laws to 
the case. This decision may be correct because the conflict question at 
issue was intermunicipal rather than international. This argument of the 
court, however, was criticized on good grounds. Indeed, the English 
renvoi system, if generalized, leads to a circulus inextricabilis. It will 
prevail in France where the renvoi theory was developed not so much in 
order to secure uniformity of decisions in various countries, but rather to 
extend the application of the lex fori.** 
































III 


Both the Labedan and the Birchall decisions tend towards an assimila- 
tion of the foreigners established in France by subjecting them to French 





Sirey (1934), 1,321, ann. by F. Audinet, the cour de cassation affirmed a judgement 
of the cour d’appel of Algiers, Dalloz périodique (1933), 2.101, ann. by P. Chauveau, 
for applying Tunesian law to the succession of a British subject who had emigrated 
from Gibraltar to Tunis, on the ground that under English conflict of laws the lex 
domicilii was competent. This case, however, is not a true precedent as it rests on 
Tunesian rather than on French law. See J. Donnedieu de Vabres, supra, n. 13, at 
p. 581. 

25See J. D. Falconbridge, “Renvoi and the Law of Domicile” in 19 Canadian Bar 
Review (1941), at pp. 311, 327, n. 45, 334, n. 70, and E. Lorenzen, “The Qualification, 
Classification, or Characterization Problem in the Conflict of Laws” in 50 Yale Law 
Journal (1941), at p. 741. 

26Simon c. cons. Thomas-Rouyer, 6 Nouvelle Revue de Droit international privé 
(1939), at p. 226 (cour d’appel of Colmar), ann. by E. Mezger. 

27Introductory Law, German Civil Code, s. 27. The Preliminary Dispositions, 
Italian Civil Code, art. 20, reject the renvoi theory. Note that Italy has adopted the 
lex patriae rule (supra, n. 6), but has no important immigration. 

28Cf. P. Lerebours-Pigeonniére (supra, n. 12), at p. 295. In the Johnston Case 
(supra, n. 21), the cour d’appel of Paris says expressly that the lex fori applies 
regardless of the foreign legislator’s attitude towards the renvoi theory. 
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law. Another device to the same end is the public-policy concept. The 
lex patriae rule has the regrettable but inevitable consequence of multiplying 
the cases in which the law applicable must be discarded as being incom- 
patible with the public policy of the forum. The public-policy theory, 
therefore, has greater scope in countries following the lex patriae than in 
those following the lex domicilii. The public-policy concept is invoked to 
a greater extent in these countries in order to discard not only foreign rules, 
which would be harmful to the interests of the forum, but also those rules 
the application of which would involve a solution contrary to the principles 
of justice and good order.** 

Thus, for example, legitimation by subsequent marriage is not admitted 
by the French Civil Code (art. 335), if the child was begotten in adultery 
and if there are legitimate children. This principle is considered as one 
of justice and morality and was extended to.a case where the father was a 
Russian who was married to a compatriot and had committed adultery 
with another Russian woman whom he married later after having divorced 
his first wife. No injury to French nationals was to be feared here. The 
only contact with the forum was the fact that all parties were domiciled in 
France, where the divorce and the second marriage took place.*° 

In another case, the cour de cassation reversed a decision on the ground 
that it took into account a settlement made by an Italian with his wife in 
order to facilitate and regulate the consequences of a future separation." 
Such settlements are valid under Italian law, and the parties had the inten- 
tion of submitting to an Italian court an application for a so-called amicable 
separation. However, the husband, not realizing this purpose, brought a 
suit before a French tribunal, which granted the separation. The cour de 
cassation held the settlement void, as the effects of a separation granted by 
a French court between parties living in France cannot be settled by agree- 
ment, such agreement being immoral and contrary to the principle that a 
separation must be authorized and regulated by a judge. If the parties 
had brought the case before an Italian court, which would have confirmed 
the settlement, the French courts probably would not have acted otherwise.** 


29See, e.g., A. Nussbaum, “Public Policy and the Political Crisis in the Conflict 
of Laws” in 44 Yale Law Journal (1940), at pp. 1027, 1030; and “Rise and Decline 
of the Law-of-Nations Doctrine in the Conflict of Laws” in 42 Columbia Law Review 
(1942), at p. 196. 

89Reweliotty c. Struve, Recueil Sirey (1931), 1.9 (cour de cassation), ann. by 
J. P. Niboyet, and ibid. 177, ann. by F. Gény. 

31Mascelli c. Casoli, 33 Revue critique de Droit international (1938), at p. 475, 
(cour de cassation), ann. by H. B[attifol]. 

32Jn Dame Guyot c. Courage, Recueil Sirey (1939), 1.177 (cour de cassation), 
ann. by J. P. Niboyet, the execution in France of a Swiss divorce judgement which 
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This tendency, to make domicile prevail over nationality by the device 
of public policy, may be seen in an interesting case.** In 1912, an Argen- 
tinian, Sefior Paats, married Miss Rothschild, an American citizen, in 
Paris. He suddenly disappeared from Paris in 1936. Nobody knew 
where he had gone. Some months later, his wife learned he had 
embarked for Cuernavacca, a Mexican town in the State of Morela, 
accompanied by another American woman, Mrs. Gerstle, a divorcee. 
There he obtained a divorce decree in an undefended suit on Sep- 
tember 18, 1936. By September 23, he had already contracted mar- 
riage with Mrs. Gerstle. On his return to Paris, in December, 1936, he 
introduced her as his new wife to all his acquaintances. The first Mrs. 
Paats brought a suit against the couple, alleging that the divorce was a 
nullity, being obtained by fraudulent and unfair means, and that, therefore, 
the second marriage was likewise void. The civil court of Paris gave a 
judgement in her favour.** By a well-reasoned decision the cour d’appel of 
Paris rejected the appeal. The court applied French law in view of the 
fact that the first marriage had been contracted in France and especially 
since the true domicile of the spouses during all material times had been in 
France. French public policy was invoked and by this argument the court 
did away with all arguments in favour of the validity of the divorce and of 
the second marriage based on Argentinian, American, or Mexican law.** 

The principles governing the theory of ordre public international are 
different, if this device is directed not against a concrete prejudice but 


against injustice. In the former case, the application of the public-policy 





had become definitive by an agreement of the parties, which would have been void 
in France under French law, was held not contrary to French public policy. See 
P. Lerebours-Pigeonniére (supra, n. 12), at p. 344, n. 33b; and W. B. Scott, “Private 
Agreements and Public Order” in 18 Canadian Bar Review (1940), at pp. 159, 162. 

83Epoux Paats c. Dame Rothschild, Juris-Classeurs (1940), Périodique no. 1527, 
(cour d’appel of Paris), ann. by J. Maury. 

8433 Revue critique de Droit international (1938), at p. 668; 5 Nouvelle Revue 
de Droit international privé (1938), at p. 819; Recueil Gazette du Palais (1938), 
2.137. 

85The lex loci celebrationis, ie. Mexican law, is immaterial under the French 
conflict of laws, except for the form. But, as both /eges patrium, Argentine law 
(art. 159 of the Argentine Civil Code) and American law (Restatement of the Law 
of Conflict Laws (1934) §121) follow the rule that a marriage valid at the 
place where it was celebrated is valid everywhere, it is possible that the solution 
might have been different had the court applied the ordinary rule of conflict of laws 
and the renvoi theory. It is true that if under American and Argentine law too the 
validity of the second marriage is dependent upon the validity of the divorce, the 
question could have arisen whether a divorce obtained in such a way is to be 
recognized. 
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concept does not imply a moral stricture. All that is decided is that the 
court will apply the policy of the forum rather than any other ; in this case, 
public policy is one-sided and self-motivated, and the judge need not take 
into account the fact that the /ex fori has enacted similar measures. Dif- 
ferent principles apply if public policy is invoked to discard not injurious 
but unjust foreign rules. If the French judge disregards a foreign law 
which would otherwise be competent for the purpose of maintaining certain 
principles deemed to be fundamental to French law, at least if the parties 
are domiciled in France, he is bound to examine to what extent, if at all, 
the French legislature has abandoned these sacred principles. 


IV 


This idea is exemplified by the doctrine of recherche de la paternité— 
i.e., the claim of an illegitimate child against its father for recognition and 
maintenance. Prior to 1912, recherche de la paternité was prohibited by 
art. 340 of the Civil Code and foreign law permitting it was rejected as 
contrary to public policy. By the Act of November 16, 1912, recherche de 
la paternité was admitted under certain conditions and within certain 
periods.** Consequently, foreign rules are applied in so far as they do not 
exceed the provisions of the new art. 340. This rule was first laid down 
by the cour de cassation in 1935, in a judgement which, however, left the 
way open for other interpretations.** In this case, the tribunal civil of 
Thionville had admitted the claim of a German child. According to the 
French decision, it is the law of the child and not that of the father or mother 
which is conclusive** and, therefore, the tribunal had applied German 
law, holding that French public policy was not involved especially as all 
conditions required by French law were complied with. The only material 
difference between French and German law was the rule that the suit is 
to be within two years from the child’s birth. In this instance, the child 


36See Rohmann c. Kellerhals és qualité Koeppel, Recueil Sirey (1936), 1.89 
(cour de cassation), ann. by J. P. Niboyet. 

37Marchal c. Meyer és qualité Bawmann, Dalloz périodique (1939), 1.57 (cour de 
cassation), ann. by E. Silz; Recueil Sirey (1939), 1.63; 34 Revue critique de Droit 
international (1939), at p. 283, ann. by H. B[attifol]; 5 Nouvelle Revue de Droit 
international privé (1938), at p. 839. 

38In Epoux Buchel c. Garabedian, Dalloz hebdomadaire (1941), 132, the cour 
de cassation rejected the claim of a French child introduced after the delay fixed 
by French law (infra, n. 39) against a Russian. Cf. Sébag, “Remarques sur la 
détermination de la filiation naturelle en droit international privé” in 34 Revue critique 
de Droit international (1939), at pp. 215, 223; P. Chauveau, “L’Action de la recherche 
de paternité en droit international” in Semaine juridique no. 26, June 25, 1939. 
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was born on February 19, 1920, and the suit was brought on February 13, 
1931. The cour de cassation quashed the decision on the ground that “the 
delay was prescribed by the law with a view to protecting public policy and 
especially the honour and tranquillity of the family.”** 

There is still another interesting point in this judgement. The court 
mentioned the French nationality of the defendant. Is this an obiter 
dictum, or would the court have decided otherwise if the defendant had 
been a German or a national of a third country? Perhaps the cour de 
cassation at that time was following a tendency, which was modern at the 
beginning of this century and influenced the German legislation in which 
we find, for instance, the prescription that a claim for maintenance against 
a German father must not exceed the amount fixed by German law.*® 
These “nationalistic reservations” have been criticized on good grounds.*' 
If a general rule of conflict of laws is discarded on the plea of public policy 
in a case in which the applicable foreign law would entail a prejudice to the 
forum, the judge does not heed the fact that the legislator of the forum has 
enacted similar measures. On the other hand, the foreign law is discarded 
only where a prejudice may be reasonably feared, i.e. in the cases in which 
a contact with the forum exists. In this situation, uniformity throughout 
different countries in decisions concerning one and the same case is sacri- 
ficed for the public policy of the forum, a sacrifice which has to, be war- 
ranted in each case. If, however, public policy is invoked in order to defend 
what are deemed to be basic principles of justice, such international uni- 
formity is more adequately secured by the application of the lex fori, since 
the discarded foreign prescription is so extraordinary, or the rule of the 
lex fori applied is so fundamental, that all other considerations have to be 
neglected. Hence, the requirement of a “contact with the forum” is 


superfluous, and it may be supposed that the supporter of a rigid contact 
with the forum theory might confuse two very different kinds of cases in 


8®Le délai imparti par l'art. 340 Code civil pour intenter l’action pendant la 
minorité de l'enfant a peine de déchéance de cette action, a été prescrit pour des 
motifs d’ordre public se rattachant a l"honneur et au repos des familles.” In the same 
judgement the court held that a claim for maintenance necessary implies a claim for 
recognition, thus discarding the argument of the cour d’appel that the claim could not 
violate the principles of French public policy, as under German law the only con- 
sequence of the father’s condemnation is his obligation to pay a sum for the child’s 
maintenance. See H. Battifol (supra, n. 13), at p. 455 and W. S. Johnson, “Extinctive 
Prescription—Conflict of Laws—Sources of Quebec Rules” in 4 University of Toronto 
Law Journal (1941), at pp. 109, 128. 

*°Introductory Law, German Civil Code, s. 19. 

41E.g.. by E. Frankenstein, /nternationales Privatrecht (Zurich, 1935), IV, at 
p. 211. 
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which the public policy argument is likely to be invoked.*? Indeed, if we 
analyse the decisions in which the contact with the forum theory is said to 
be applied, we find either that the foreign rule in question is discarded as 
prejudicial rather than as unjust or that the contact with the forum stressed 
by the court justifies the preference given to the /ex fori not in exception 
to, but in application of, a general rule of conflict of laws. 


V 


A highly instructive example is furnished by the Fontaine Case which 
was opened in 1927, and is perhaps not yet closed. This was a claim for 
maintenance of a French mother, Dame Fontaine, against her illegitimate 
daughter. The daughter, born in 1895, had been committed to the public re- 
lief office (assistance publique). But she was very lucky; she made the 
acquaintance of Sir Richard Pulteney, a rich English resident of Nice, 
France, and married him there in 1922. The good daughter then set out in 
search of her mother, who was still in a miserable condition. The mother 
was found and she recognized her child twenty-nine years after she was born. 
Some years later, however, she no longer thought her daughter’s allowances 
sufficient and brought an action against her. The daughter relied on her 
British nationality acquired by marriage and on the common-law rule 
under which illegitimate children cannot be recognized. As the spouses 
had lived at Nice for years, the question might have come up whether 
French law was competent under the renvoi theory. But this argument 
was not pleaded at bar, because the plaintiff's counsel preferred not to 
argue the difficult question whether the Pulteneys had a French domicile 
in the English sense of this term or because he feared that the English 
judge would not apply French law in this case, since the French rule was 
contrary to English public policy. The tribunal civil of Nice and the cour 
d'appel of Aix-en-Provence dismissed the claim, sustaining the defendant’s 
arguments.** The cour de cassation, however, reversed this decision** on 
the ground “that a French mother ought not to be deprived of her right 
to recognize her child even in spite of the child’s law of origin.” How 


42Cf. A. Nussbaum (supra, n. 29) at pp. 1027, 1031; note in 41 Columbia Law 
Review (1941), at p. 1082, n. 76; G. Husserl, “The Foreign Fact Element in Conflict 
of Laws” in 26 Virginia Law Review (1940), at pp. 243, 453. 

4333 Revue critique de Droit international (1938), at p. 653; 64 Journal de Droit 
international (1937), at p. 98. 

‘4Dame Fontaine c. Epoux Pulteney, Dallos périodique (1939), 1.17, ann. by 
E. Nast; 33 Revue critique de Droit international (1938), at p. 653, ann. by H. 
Battifol; 5 Nouvelle Revue de Droit international privé (1938), at p. 487; Recueil 
Gasette du Palais (1938), 1.794. 
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can this statement be reconciled with the aforesaid rule according to which 
recherche de la paternité is governed by the law of the child and not by that 
of the parent? Learned authors submitted that the application of French 
law in the Fontaine Case was an encroachment upon the said rule justified 
by the aim of protecting French public policy, the contact with the forum 
being provided by the French nationality of the mother, which warrants 
the preference given to the French notion of justice and good order. This 
opinion does not seem to be correct. The cour de cassation remanded the 
case to the cour d’appel of Montpellier, which delivered a well-reasoned 
judgement.*® The court of Montpellier construed the rule laid down by 
the cour de cassation in a very different way. It held that, while recherche 
de la paternité is governed by the law of the child, voluntary recognition 
of an illegitimate child is regulated by the law of the parent, whether the 
parent is a French national or a foreigner. Support for a general rule 
along these lines can be found in a number of precedents** and also in 
the general tendency of French courts to prefer the law of the claimant— 
i.e. of the party contending to exercise a right—in domestic relations 
between parties of different nationality.*” 

The court of Montpellier suggested still another argument, namely, that 
filiation is to be determined by the legal situation not as it is at the time of 
the suit but as it was at the time of the birth: at least vested rights should 
not suffer owing to a change of nationality undergone by one of the parties 
without the consent of the other. This “vested rights’ rule was established 
by the cour de cassation.** While holding that a child not born a French 
national may invoke the French rule as soon as it acquires French 
nationality, provided the acquisition takes place within the two-year period 
fixed by art. 340 of the Civil Code, the cour de cassation stated*® that, if, 
conversely, the child is born French but becomes a foreigner during such 
period, it does not lose the right vested in him by art. 340 of the Civil Code. 


*5Dalloz hebdomadaire (1939), 473. 

46Cf. Haussmann c. Préfet de la Seine, Dalloz hebdomadaire (1928), 324 (cour 
d’appel of Paris). 

47The French courts of Morocco do not follow the same trend. See Cutino c. 
Blanco, Gasette des Tribunaux du Maroc (1941), 18 (cour d’appel of Rabat). 

48Cf. Contardo c. Chaffy, Recueil Sirey (1938), 1.17, ann. by J. P. Niboyet; 32 
Revue critique de Droit international (1937), at p. 151; Roure c. Maumy, Recueil 
Sirey (1937), 1.246. 

*Epoux Summers c. Veuve Gaillard, Recueil Sirey (1933), 1.241, ann. by 
E. Audinet. Cf. C. W. Taintor, “Legitimation, Legitimacy and Recognition in the 
Conflict of Laws” in 18 Canadian Bar Review (1940), at pp. 589, 691; and J. D. 
Falconbridge, “Legitimation by Adoption and Recognition” in 19 Canadian Bar 
Review (1941), at p. 37. 
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It is evident that in the Fontaine Case there were still stronger reasons in 
favour of the protection of vested rights, for the change of nationality was 
not on the side of the claimant but on the side of the defendant. 

Public policy was also invoked by the cour d’appel of Montpellier, but 
rather as a subsidiary argument. The French principles concerning main- 
tenance are designated as “rules concerning police and safety” (police et 
stireté), which ought not to be disobeyed by those who live in the realm 
(“qui ne sauraient étre méconnues par ceux qui habitent le territoire 
national”). As early as 1936, in Feyl c. Brex,® the cour de cassation had 
declared that the allowance to be paid to a child must not exceed the amount 
fixed by French law, whatever the law applicable may be. The ruling 
proposed by the cour d’appel of Montpellier concerned the minimum. But 
both rulings have a different character. The Feyl ruling is directed against 
unjust laws; the fact that the defendant was a French national is not 
material, although it was mentioned in the Feyl judgement. The Fontaine 
ruling, on the contrary, aims at preventing a foreigner from invoking his 
law of origin or that of the claimant, in order to get rid of his duties towards 
his parents or children. The question of justice does not arise, for the 
Fontaine ruling concerns the obligation of illegitimate children, and foreign 
statutes denying all legal relation between parents and illegitimate children 
are not unjust in the eyes of French courts, the more so since the applica- 
tion of the French rule is reasonably subject to a contact with the forum— 
the parties have to be French residents. Here again residence and not 
nationality is conclusive. The Fontaine ruling will have practical bearing 
only in cases in which the claimant is a foreigner, for, if he is a French 
national, he may invoke the rule of French law under the aforementioned 
general principle, according to which it is the nationality of the claimant 
which determines the applicable law. 


VI 


Finally, some comments may be added concerning conflicts of jurisdic- 
tion, especially on the effects of foreign judgements in France. 

It is a well-established rule that foreign judgements—except those 
directly affecting the status of persons, as, for instance, divorce—are devoid 
of any effect in France. They are executory only after an order of the 
French court. Before giving the exequatur order, the French court ascer- 





50Feyl c. Brex, 32 Revue critique de Droit international (1937) at p. 694, ann. 
by H. Battifol. This too was a suit of a German illigitimate child against a French 
father, but the father had recognized the child so that only the amount to be paid 
was at issue. Cf. Note “Duty of Illegitimate Child to Support His Parent” in 107 
New York Law Journal (1942), at p. 2288. 
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tains not only whether the foreign judgement was rendered by a judge 
competent according to French law and whether the pocedure did not 
violate the essential rules of justice, but it also—unless there is an inter- 
national treaty to the contrary—re-examines the whole litigation both in 
fact and in law."* Under these circumstances, it is often more practical 
to bring a new action before the French court than to apply for an exequatur 
of a foreign judgement. Is this possible or is the exequatur the only way 
open to the creditor who has obtained a judgement abroad? This question 
was settled by the cour de cassation in Soc. Wilh. Gammersbach c. Gordon,** 
The plaintiff, a German company, was creditor of two French merchants 
domiciled in France in respect of various sale transactions. The company 
had obtained a default judgement from the court of Bonn, Germany, which 
was competent under German law. Later, the company brought a new suit 
before the French courts. The cour d’appel of Paris had referred the 
company to the exequatur procedure and had accordingly dismissed the 
claim. This judgement was all the more astonishing since a German 
judgement by default against a French national will never be enforced by a 
French court, it being contrary to art. 15 of the French Civil Code which, 
as construed by the courts, gives French courts exclusive competence in 
all actions against French nationals even though not domiciled in France.** 
The decision of the cour de cassation disposed of the specious argument of 
the court of Paris, and pointed out that the institution of an action abroad 
prima facie implies no waiver of the right to sue the debtor in France, 
because the enforcement of the foreign judgement in France depends on 
conditions which are often not complied with. 


“1See Haddad c. Legendre, Recueil Gasette du Palais (1939), 1.581 (cour d’appel 
of Paris) ; 6 Nouvelle Revue de Droit international privé (1939), at p. 157; Mectha 
c. Compagnie d’ Assurances Générales, Dalloz hebdomadaire (1939), 156; Recueil 
Sirey (1939), 1.161; Gasette des Tribunaux (March 16, 1939). Cf. E. Cheatham, 
“Sources of Rules for Conflict of Laws” in 89 University of Pennsylvania Law 
Review (1941), at pp. 430, 436. 

52So0c. Wilh. Gammersbach c. Gordon, Dallos Analytique (1941), 50; Recueil 
Gasette du Palais (1940), 2.132 (the decision of the cour d’appel of Paris is published 
ibid., at p. 133). 

‘The broad sense given to this article by the courts may be seen from Sté. di 
Paola c. Le Corre, Recueil Gasette du Palais (1937), 2.223 (cour de cassation) ; 
15 Revue de Droit maritime comparé (1937), at p. 313; 4 Nouvelle Revue de Droit 
international privé (1937), at p. 570. The French captain of a French vessel caused 
a collision with an Italian ship in Italian waters and was condemned by the court 
of Girgenti (Italy) to pay damages; this Italian judgement was held unenforceable 
in France because, according to art. 15 of the French Civil Code, an Italian court 
has no jurisdiction over a French national, although French law too knows the 
forum delicti commissi. 
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As this latter reason holds true for litigations against foreigners too, it 
is submitted that even if the defendant is not a French national, the creditor 
has the option either of instituting a claim for exequatur to enforce the 
foreign judgement which he obtained, or of bringing a new suit. The latter 
choice is, of course, subject to the existence in France of a competent court. 
If the creditor is a French national, he has always the right to bring the 
suit before a French court, whatever the subject-matter of the obligation 
may be and wherever the defendant may be domiciled. This follows from 
art. 14 of the French Civil Code as interpreted by French courts. But 
if the creditor is a foreigner, a new question arises: In what cases have the 
French courts jurisdiction over litigation between foreigners ? 

The unfortunate construction of art. 13 of the Civil Code, denying 
foreigners the right to acquire a French domicile,®* has produced in this 
connexion an even more inconvenient result than that disclosed above in 
the law of successions: the principle was laid down that the rule actor 
sequitur forum rei, which obtains all over the world and in French law too, 
cannot apply to aliens established in France and that French courts are 
generally not competent to deal with litigation between foreigners. To be 
sure, this principle was qualified—nearly annihilated—by numerous excep- 
tions (commercial cases, cases concerning French real estate, or torts 
committed in France or involving French public policy), but in all cases 
concerning status or non-commercial debts French courts did not admit 
their jurisdiction unless the claimant alleged that, the defendant being 
established in France, the litigation could not be placed before any court 
abroad. This reasoning is still to be found in judgements concerning 
status where, indeed, it may be warranted by special circumstances.”® 

In other cases, the courts have recently begun to abandon the old 
principle which, by the repeal of art. 13 of the Civil Code, lost its statutory 
basis.°* A judgement of the cour d’appel of Paris®* conclusively pointed 





54See Cons. Aubert-Arnaud c. Dile de Guippeville, Dalloz hebdomadaire (1939), 
116 (cour de cassation); Recueil Sirey (1939), 1.94; Recueil Gasette du Palais 
(1939), 1.259; 5 Nouvelle Revue de Droit international privé (1938), at p. 834 
(concerning a claim for delivery of a legacy). 

55Supra, n. 8. 56E.g., in the Paats Case, supra, nn. 33, 34. 

5tIn Deutsche Bank c. Bernhard, Dalloz hebdomadaire (1938), 122; 65 Journal 
de Droit international (1938), at p. 291; 5 Nouvelle Revue de Droit international 
privé (1938) at p. 92, the cour d’appel of Paris stated that, since the abrogation of 
art. 13 of the Civil Code, a foreigner having his domicile in France may lawfully be 
sued in France under the rule actor sequitur forum rei. This was, however, an obiter 
dictum, as in fact the defendant could not be sued elsewhere. 

58V on Heimburg c. Hirth, Juris-Classeurs (1939), Périodique no. 1250; Gazette 
des Tribunaux (July 11, 1939) (cour d’appel of Paris). 
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in this direction. This was a claim for exequatur of several German default 
judgements obtained by a German national against another German 
national, the latter being, however, domiciled in France. The court of 
Paris held that the judgements could not be enforced in France, as only 
French courts were competent according to the rule actor sequitur forum ret. 


New York City. Martin DoMKE 





LE DROIT DE BRIS 


L= droit de bris est un de ces nombreux droits auxquels il y a lieu 

d’appliquer le vieil adage: summum ius summa inuria. L’expres- 
sion dénotait l’ancienne coutume d’aprés laquelle les débris d'un navire 
naufragé appartenaient au seigneur de la céte sur laquelle ils étaient 
jetés. Comme la plupart des abus, judiciaires et autres, ce droit de bris 
a une longue histoire et qui n’a pas échappé 4 I'attention des savants.' 
Mais peu d’auteurs se sont occupés, jusqu’ici, d’en découvrir les origines 
lointaines. 

On pardonnera sans doute 4 un médiéviste de commencer cette étude 
par les témoignages venus jusqu’éa nous du long intervalle qui sépare 
l’antiquité classique des temps modernes. Le plus ancien texte qui nous 
intéresse ici a été relevé dans la Vita Wilfridi Episcopi, écrite vers le 
commencement du vuli* siécle.2 Le héros de cette Vita est le célébre 
évéque d’York dont la vie mouvementée tombe dans la deuxiéme moitié 
du vii‘ siécle. Attiré par la gloire de la Cité des Ap6tres, ce jeune Anglo- 
Saxon se rendit 4 Rome pour s’établir plus tard dans le Lyonnais, o0 il 
fut témoin des persécutions du clergé par Ebroin, maire du palais, sous 
Dagobert 11. Rentré en Angleterre, il fut élu év@éque d’York. Une 
deuxiéme fois il traversa la Manche, cette fois pour obtenir sa consé- 
cration officielle. Pendant son voyage de retour, son bateau, jeté hors 
de son cours, fut prés de faire naufrage sur la cOte de Sussex. 

Alors les paiens accoururent, formant une vaste armée, et se proposérent de 
saisir le navire, de partager les biens, d’emmener |'équipage captif et de massacrer 
ceux qui offriraient de la résistence. Notre saint évéque, désireux de sauver leurs 
Ames, leur parla gentiment, leur promettant une généreuse récompense. Mais 
eux, sauvages et d’un coeur endurci, refusérent comme Pharaon de laisser partir le 
peuple de Dieu, soutenant avec orgueil que tout ce que la mer jetait au rivage leur 
appartenait de droit. Le chef des prétres paiens était 1a lui aussi, debout sur une 
colline, pareil 4 Balaam, cherchant 4 maudire le peuple de Dieu et a lier leurs bras 
par ses sortiléges. Alors un des compagnons de notre évéque, lancgant, comme 
David, avec sa fronde une pierre bénie par tout le peuple de Dieu, lui perca le 
front, en sorte que, pareil A Goliath, il tomba mort a la renverse. Aprés s’étre 
préparés au combat, les paiens se lancérent a l’assaut, mais en vain, car Dieu 


1L. Kemmer, ‘‘Die Sage vom Strandsegen und das Strandrecht an der deutschen 
Kiiste’’ dans 63 Die Grensboten (1904), t. II], pp. 251-65; 380-92; IV, 198-208; 300-11; 
479-90; L. Genuardi, dans 88 Archivio Giuridico (1922), p. 77, n. 4. Me sont inacces- 
sibles: W. Palmer, The Law of Wreck (Londres, 1843); Y. Pasquiou, Du droit d’épave, 
bris et naufrage (thése, Paris, 1896); A. Duport, Des épaves maritimes (thése, Paris, 1897). 

2]. Raine, The Historians of the Church of York and Its Archbishops (Londres, 1879), 
t. I, p. xxxii; voir aussi C. Elton, Origins of English History (Londres, 1882), p. 414. 
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combattit pour les siens. Comme Gédéon avait livré bataille, sur l’ordre de Dieu, 
avec 300 hommes, tuant 120,000 Madianites, ainsi les compagnons de notre saint 
évéque, bien armés, d’un coeur viril, quoique peu nombreux (ils n’étaient que 120) 
se promirent de ne pas lacher pied mais de mourir avec gloire ou de vaincre.... 
L’évéque Wilfrid avec son clergé s’agenouilla, leva les bras au ciel et pria Dieu 
de le secourir. Trois fois ce petit nombre de Chrétiens mit en fuite les sauvages 
paiens invincibles jusque-la et en massacra beaucoup.... Enfin, sur la priére 
du saint prétre, Dieu envoya le flux avant l’heure. Les paiens préparaient déja 
le quatriéme assaut quand la mer, recouvrant tout le rivage, leva le bateau, qui 
gagna promptement la haute mer.’ 

Ce témoignage, dont le réalisme suffit pour en attester la véracité, 
est—nous I’avons déja dit—le premier en date; il n’en est nullement le 
dernier. Tout porte a croire que ce «droit» honteux continuait en force 
longtemps aprés que les «paiens» de la Vita furent devenus chrétiens et 
méme chrétiens dévots. Autrement il serait difficile de comprendre la 
visée d’une législation de Henry 11 stipulant que, si dans un bateau 
naufragé un seul homme ou méme un seul animal ft trouvé vivant, le 
navire devrait étre restitué a ses propriétaires légitimes.* Il est 4 craindre, 
étant donnée la nature humaine, qu’aprés la promulgation de cette loi 
les chances de survivre 4 un naufrage ne fussent bonnes ni pour les 
hommes de |’équipage ni pour le chat du capitaine.® 

Quoi qu'il en soit, le fils du grand législateur, le fameux Richard 
Ceeur-de-Lion, eut bient6t l'occasion de connaitre tout le poids de ce 
«droit» barbare. S’étant embarqué, en 1191, pour la Terre-Sainte, avec 
Berengaria, sa femme, et sa sceur a lui, veuve du roi de Sicile, Richard 
perdit plusieurs de ses bateaux par un naufrage prés de Lamisso, dans 
l'tle de Chypre. Le roitelet qui tyrannisait alors cette fle, un certain 
Isaac, exercant son «droit,» n’eut rien de mieux a faire que de mettre 
en prison |’équipage et les passagers des navires naufragés. Il poussa 
l’‘audace jusqu’a interdire a la reine et a sa belle-sceur d’entrer au port. 
Mais il avait fait son compte sans I’héte: ayant appris ces nouvelles, 
Richard débarqua ses troupes, défit le tyran en bataille rangée et, aprés 
avoir pris d’assaut la ville de Lamisso, le fit prisonnier et nomma des 
officiers royaux pour gouverner I’fle.® 

Il est & croire qu’en Angleterre la rigueur des rois angevins finit par 
mettre ordre dans ces abus. Ce qui est certain, c’est qu’ Edouard r’. 
aprés sa conquéte du Galles, dans le traité de Conway (1277) ou peu 
aprés, abolit ce «droit» dans toute la Principauté, ce qui aurait été 


*d. cit., pp. 19 et suiv. 

‘T. Rymer, Foedera, conventiones, littere et cujuscunque generis acta publica... 
(Londres, 1615-1735), t. I, p. 36. 

‘Voir la-dessus J. M. Kemble, The Saxons in England (Londres, 1876), t. II, p.67. 

*Itin. reg. Ric. II, 30. 
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difficile si les Gallois avaient pu citer, en leur faveur, l’existence de la 
méme coutume en pays anglais.’ Sous Edouard u, la Couronne fit 
valoir, dans le célébre statut De praerogativa regis (17 Edw. II, 1324), 
ses droits sur tous les bateaux naufragés sur la cOte anglaise, sauf dans 
certains endroits exceptés par privilége, afin d’empéctier la destruction 
de la propriété en question par les populations riveraines. En pratique, 
le propriétaire légitime pouvait recouvrer sa propriété en la réclamant 
dans certain laps de temps, voire une année et un jour. 

On s’attend naturellement a trouver la méme coutume barbare, com- 
battue par les rois législateurs de |’Angleterre angevine, dans les pays 
voisins, par exemple en Irlande, et l'on ne s’y trompe pas. D’aprés le 
Senchus Mor, «ce qui est rejeté par la mer sur le rivage qui t’appartient 
est aussi ta propriété.»® Ce n'est pas a dire qu'une législation plus 
humaine n’ait pas essayé de modifier l’ancienne coutume. D’aprés les 
Brehon Laws, le propriétaire du rivage n’avait droit a la propriété rejetée 
par les vagues qu’a une valeur maximum de cing vaches, le restant étant 
divisé comme suit: un tiers était le propriété du seigneur du rivage, le 
deuxiéme tiers appartenait a la tribu (tuath), le dernier tiers au roi du 
territoire, qui était pourtant tenu d’en donner un quart au roi de la 
province qui, de son cété, devait en donner un quart au roi d’Irlande. 
Tout bateau endommagé mais non détruit était exempt de ce droit: les 
habitants du rivage étaient enjoints formellement de lui accorder toute 
protection et toute aide requises par les circonstances, de protéger et de 
nourrir aux dépens de la tuath les matelots naufragés.'° 

L’Irlande étant située en dehors des voies du commerce médiéval, on 
congoit que les sources historiques n’en disent pas beaucoup; c’est un 
événement du xvi* siécle qui démontre toute l’inanité de la législation 
citée: elle a évidemment toujours été lettre morte. 

En 1588, |’Armada espagnole, défaite par les Anglais dans la Manche, 
puis dispers¢e par des tempétes, fut jetée, aprés avoir doublé |’Ecosse, 
sur les c6tes de Sligo et de Donegal, ot les vaisseaux, sans pilotes et sans 


1T. F. Tout, Edward the First (Londres, 1893), p. 111. 

’La question de savoir jusqu’a quel point le statut d’Edouard II était nouveau est 
discutée par Kemble, op. cit., t. 11, pp. 64 et suiv. Il est en effet assez probable que 
l’Angleterre chrétienne a taché d’abolir le droit de bris dés le régne d’Edouard le Con- 
fesseur, sinon plus t6ét, avec peu de succés; voir aussi J. M. Pardessus, Collection des 
lots maritimes antérieures au xvii" siécle (Paris, 1831), t. II, p. cxvii. 

*Voir H. D’Arbois de Jubainville, Etudes sur le droit celtique (Paris, 1895), t. II, 
p. 151. 

WP, W. Joyce, A Social History of Ancient Ireland (New York, 1903), t. II, pp. 523 
et suiv. Il est 4 regretter que Miss S. Bryant, dans son livre, intitulé Liberty, Order and 
Law under Native Irish Rule (Londres, 1923), ne sonne mot des provisions légales ayant 
t rait aux naufrages. 
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connaissance de ces parages, furent brisés sur les écueils. Comme 
I'Irlande occidentale était, en ce temps-l4 comme de nos jours, gaélique 
et catholique et que les autorités anglaises y avaient au fond peu de 
pouvoir, on s’attendrait 4 ce que les malheureux Espagnols y eussent 
recu un accueil hospitalier. Or il n’en fut rien: la force de l’ancien 
«droit» était infiniment plus puissante que les liens de la religion com- 
mune. Les Irlandais «sauvages,» séduits par l’espoir d'un riche butin, 
s’emparérent de leurs corps 4 moitié noyés, les achevérent 4 coups de 
hache et les dépouillérent complétement. Les plus intelligents des chefs 
irlandais, prenant une vue plus large de I’affaire, essayérent, quelquefois 
avec succés, d’empécher ces crimes. I] est vrai, dés que les garnisons 
anglaises s’en mélérent pour faire prisonniers de guerre les survivants et 
pour les pendre ensuite, les Irlandais se ravisérent; mais cela n’empéchait 
que des milliers de matelots et de soldats espagnols trouvérent une mort 
affreuse dans un pays qui, suivant la logique des choses, aurait dQ étre 
pour eux un pays amical et hospitalier.“ 

Ce qui est vrai pour I’Irlande ne |’est pas moins pour |’Ecosse et les 
fles. Le roi Alexandre 11, contemporain d’Edouard 1%, promulgua une 
loi semblable a la législation anglaise contre le droit de bris.’2 Le voya- 
geur Martin, vers la fin du xvii‘ siécle, constate que dans les Hébrides 
l’ancien «droit» ne fut plus exercé et que les pécheurs savaient ménager 
un accueil hospitalier aux naufragés.* Que l’ancienne coutume ne fat 
pourtant pas morte depuis longtemps, c'est démontré par le naufrage du 
Carmelan, gros bateau hollandais, survenu prés de Shetland en l’an de 
grace 1664. De la riche cargaison, montant a plus de trois millions de 
florins, une partie fut rep@chée 4 Orkney, sans que les propriétaires des 
fles crussent bon d’en avertir la Couronne, ce qui eut des conséquences 
facheuses pour l’earl de Morton." TI] était moins aisé pour le gouverne- 
ment de Charles 11 de punir les pécheurs qui, pendant trois semaines, 
faisaient bombance avec les barils d’eau-de-vie et de geniévre jetés a la 
plage par les vagues.” 


Les Iles Britanniques n’étaient pas les seuls pays septentrionaux 
exercant le droit de bris. D’aprés la grande saga d'Olaf Tryggvason 
(c. 83), les Islandais gardaient rancune 4 Harold Gormson, roi de Dane- 
mark (950-986), pour la raison suivante. Un bateau islandais ayant fait 


"Voir J. A. Froude, The Spanish Story of the Armada (Londres, 1892), pp. 67 et suiv. 

12Pardessus, op. et loc. cit. 

43M. Martin,‘‘A Description of the Western Islands of Scotland”’ dans J. Pinkerton, 
Voyages and Travels (Philadelphie, 1811), t. III, p. 685. 

“Jbid., pp. 695, 689. BIbid., p. 695. 
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naufrage sur la céte du Jutland, Birgi, agissant sous les ordres du roi, 
s'était emparé de la cargaison entiére comme lui appartenant de droit. 
Ayant vainement sollicité le monarque danois de restituer au moins une 
partie de leurs biens, les Islandais se vengérent par des vers satiriques 
sur le roi et son fonctionnaire, ce qui ne laissait pas de les piquer au vif. 

Peut-étre les Islandais n'’avaient-ils pas lieu de s'indigner trop de 
l'acte arbitraire du roi danois; ce qui est certain, c'est que leurs idées a 
eux au sujet de ce «droit» ressortent clairement de la remarque d’un 
paysan islandais en l’an de grace 1904. A la suggestion de Paul Herr- 
mann, savant allemand, d’ériger des phares ie long de la céte sud de 
l'Islande, le bonhomme répondit: «Mais non, cela ne ferait pas du tout 
notre affaire; nous en ferions des pertes considérables. »'* 

Le pays classique du droit de bris, le long des cdtes de la mer du Nord, 
c'est l'archipel frison qui s’étend de l’embouchure de |’Ems 4 la frontiére 
danoise. La, en 1112 le fisc réclama non seulement tous les biens d’un 
bateau naufragé mais considéra comme prisonniéres deux princesses 
sauvées du naufrage.'7 La, Gerhard Feltmann légiste attaché au tri- 
bunal de la Frise Orientale, fit, en 1696, l’apologie de ce «droit.»'® La, 
le fisc du prince exigeait un tiers de la cargaison de tout bateau naufragé, 
le restant étant la proie légitime des riverains.’® Bien fortuné était le 
propriétaire qui, a force de sollicitations, réussit 4 se faire restituer au 
moins un tiers de ses biens.2° Suivant une tradition qu'il n'y a pas lieu 
de mettre en doute, les habitants de |’tle de Hérnum auraient tué un 
naufragé, pour le piller, la nuit de Noél de 1713. Ce qui est ici d'un 
intérét spécial, c'est le contraste frappant entre cette coutume barbare 
et la stricte probité de ces populations. En effet, tous les observateurs 
sont d’accord sur la rareté des vols dans ces iles et les égards scrupuleux 
des habitants pour la propriété d’autrui—s’il ne s'agit de biens jetés a 
la plage par les vagues de la mer—preuve suffisante, s'il en faut, que cet 
abus séculaire n'est, dans la conscience de ces gens, rien moins qu'un 
«droit» légitime.2? Ce n'est pas a dire que les gouvernements n’aient 
rien fait pour mettre un terme a cet abus. La Prusse, qui acquit la Frise 


16P, Herrmann, Island in Vergangenheit und Gegenwart (Leipzig, 1907), t. I1, pp. 79 
et suiv. 

Ann. Stad., a. 1112: ‘‘Huic namque Frideric avia et mater, de Anglia navigantes in 
comitatu Stadensi naufragium passe sunt, et secundum prisci iuris rigorem tam homines 
quam res regie ditiont sunt mancipati. Mulieres quedam ad cameram Odonis, uxoris, 
primi Udonis, translate sunt.” 18Kemmer, op. cil., pp. 382 et suiv. 

19R, Muuss, dans 28 Mitteilungen d. Schlesischen Gesellschaft f. Volkskunde (1927), 
p. 102. 2»Kemmer, op. cit., pp. [98 et suiv. 

*\Jbid., p. 488; voir aussi Muuss, op. cit., p. 101; K. Miillenhoff, Sagen, Marchen 
und Lieder der Hersogtiimer Schleswig, Holstein und Lauenburg (Kiel, 1845), p. 175, 
no. 239. *2Kemmer, op. et loc. cit. 
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Orientale en 1744 et qui la garda jusqu'en 1806, le Danemark, maitre de 
la Frise du Nord depuis le x11 siécle, luttaient contre ce prétendu droit— 
avec peu de succés.”* 

Pour les cétes de la Baltique, nous possédons |’excellente monographie 
de L. Kemmer, datant de 1904, assez importante pour mériter un résumé. 
L’auteur croit devoir chercher l’origine du droit de bris dans les repré- 
sailles pour les attaques et les pillages des pirates sur les populations 
riveraines.** Nous verrons plus loin ce qu'il y a lieu d’en penser. Citant 
les lois promulguées par les rois de Suéde, qui possédaient, depuis la 
Guerre de Trente Ans, la plus grande partie de la céte baltique, il arrive 
a la conclusion qu’a partir de 1805 les pécheurs poméraniens n’avaient 
droit qu’A une récompense aprés avoir prété main-forte 4 un bateau 
naufragé. Si le bateau était la propriété d'une nation hostile 4 la Suéde 
et que les propriétaires n’en réclamaient pas la cargaison, les biens 
étaient la propriété, non pas des travailleurs de la mer, mais du seigneur 
du rivage.” Pour le reste, le haut niveau de culture caractérisant le 
clergé luthérien de la Poméranie au cours du xviti* siécle rendrait im- 
possible toute hypothése d’une survivance de l’ancien «droit. »*® 

Quoi qu'il en soit de ces derniéres assertions et de |’ascendant, un peu 
hypothétique, du clergé sur des populations croyant étre dans leur 
«droit,» on ne saurait mettre en doute la disparition de l’ancien abus,?’ 
dés le xvur* siécle, dans toutes les possessions de la couronne suédoise, 
mais pour des raisons politiques plut6t que morales. II est clair que, 
quelles que soient les origines lointaines du droit de bris, il était devenu, 
au moyen 4ge, une partie intégrante du droit féodal: le seigneur du rivage 
en bénéficiait beaucoup plus que les populations riveraines. Or, les rois 
de Suéde de la maison de Vasa et de celle de Deux-Ponts, de Gustave 
Vasa jusqu’a Charles xu, fondérent, on le sait, une forte monarchie 
maritime, transformant la Baltique en un lac suédois. On comprend 
facilement qu’un Etat pareil n’aille guére de pair avec la survivance 
d’anciens abus féodaux: il fallut donc que |’un ou Il’autre cédat, et ce 
furent les droits seigneuriaux qui cédérent sur toute la ligne—pour un 
temps. A la mort de Charles x11 (1718), il y eut une réaction, |’aristo- 
cratie suédoise prenant le dessus, ce qui parait avoir eu pour conséquence 
le rétablissement du droit de bris. Tant y est que Carmer, chancelier de 
Frédéric 11, dans son enquéte sur ce sujet (1784), range la Suéde parmi 
les Etats exercant toujours le droit de bris.?* 


*JIbid., pp. 201 et suiv., 300 et suiv. “Tbid., p. 252. *Tbid., p. 256. 

*Ibid., pp. 254 et suiv. " 

*7Que le droit de bris fleurit dans la Baltique, dans les temps médiévaux, cela ressort 
d’un texte d’Olaus Magnus, archevéque d’Upsal; voir son Historia gentium septen- 
trionalium, liv. XII, c. 23. **Kemmer, op. cit., p. 208. 
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Pour la céte de la Prusse Orientale, nous avons le témoignage formel 
d'Adam de Bréme sur |’absence de ce «droit» au Samland, dont les 
habitants, quoique paiens, auraient fait de leur mieux pour secourir les 
naufragés.*® I] n'y a aucune raison pour mettre en doute la véracité de 
l'auteur ecclésiastique. Les choses changérent pour le pire aprés la 
conquéte du pays par |l’Ordre Teutonique: ces chevaliers rapaces, d’- 
accord avec les idées féodales qui dominaient partout, réclamérent 
dorénavant tous les biens des naufragés pour le fisc de leur Etat, comme 
il ressort d’un privilége de 1454 octroyé par Casimir Iv, roi de Pologne, 
aux habitants de la Prusse. Sous la pression, sans doute, des grandes 
villes commergantes, surtout de Dantzig, l’'Ordre, déja grandement 
réduit dans son pouvoir, excepta de ce «droit» tous les bateaux 4 méme 
de se sauver sans l'aide d’autrui, se contentant d’obliger ceux qui recour- 
raient aux services des populations riveraines 4 leur payer une juste 
récompense pour leur peines.*® Pour les biens que personne ne réclamait, 
il était stipulé qu’ils seraient gardés une année et un jour et qu’en tout 
cas un tiers en échoirait au seigneur du rivage, avec possibilité de rachat 
de la part du propriétaire légitime.** En pratique, on ne suivait cette 
derniére partie de la loi que quand il s'agissait de bateaux d’Etats 
(comme le Danemark) coupables des mémes exactions (ius retorsionis).* 

Dans les autres Etats baltiques, la pratique était, dés la fin du moyen 
age, réglée par des traités internationaux a caractére réciproque. Par 
exemple, le duc Albert de Mecklembourg (1348-1379) excepta du droit 
de bris les navires de Liibeck. En 1368, le pape Urbain v fit une con- 
cession semblable aux vaisseaux de Rostock.* 

Les traditions courantes, méme de nos jours, dans I’fle de Riigen sur 
l’exécution de l’ancien «droit,»* l’auteur allemand les explique par un 
passage du Discours sur l'état présent des Etats européens, ceuvre du 
fameux Gundling, président de l’Académie berlinoise et bouffon de cour 
de Frédéric-Guillaume 1%. Dans cet ouvrage, publié en 1734, Gundling 
parle des habitants de I’fle de Bornholm, qu’il accuse d’exercer le droit 
de bris sur les bateaux naufragés. A l’en croire, les pasteurs luthériens 
de ces insulaires auraient adressé des pri¢res spéciales au bon Dieu pour 
obtenir un maximum de naufrages.* II est, bien entendu, difficile de 
vérifier les dires de Gundling qui n'est pas précisément un personnage 
digne d’une confiance excessive. Tout ce qu’on peut dire, c’est qu'au 


**Adam de Bréme, Descr. insul. aqual., c. 18; comp. aussi R. Much, Die Germania 
des Tacitus (Heidelberg, 1937), p. 405. 

*Kemmer, op. cit., p. 260; Pardessus, op. cit., III, p. 457 (1834). 

“Kemmer, op. cit., p. 261. ®Ibid., p. 263. 8Jbid., p. 382, 

4A. Haas, Riigensche Sagen (Stettin, 1922), p. 48. 

*Kemmer, op. cit., pp. 385 et suiv. 
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xviii‘ siécle le Danemark seul entre tous les Etats baltiques avait retenu, 
dans sa législation, une grande partie des anciens abus. Pour les tradi- 
tions orales, on a reconnu il y a longtemps qu'il s’agit d’une légende 
migratoire avec des variantes un peu partout,** raison de plus pour nous 
en méfier. Ce qui est probable, c’est que le long des cétes baltiques ce 
«droit» n’était pas inconnu, du moins avant l’avénement de la ligue 
hanséatique et |'établissement du pouvoir suédois qui en était I’héritier. 
Le texte d’Olaus Magnus, mentionné ci-dessus, confirme cette conclusion. 


* * * 


L’incorporation du vieil abus dans le droit féodal n’était pas, on le 
pense bien, un fait isolé propre 4 l'Europe du Nord. On observe le 
méme phénoméne sur la céte francaise, surtout en Bretagne.*’ Vers le 
milieu du x1* siécle, Harold, fils de Godwin, envoyé par Edouard le 
Confesseur 4 la cour des ducs de Normandie, fit naufrage. Les riverains 
ne tardérent pas A se jeter sur lui et ses compagnons; ils leur mirent les 
fers aux mains et aux pieds, puis les livrérent au comte de Ponthieu, leur 
seigneur, qui revendiqua la proie comme sienne.** Un comte de Léon, 
en Bretagne, avait l’habitude de dire qu’il avait dans ses domaines une 
pierre plus précieuse que toutes celles de l’univers: la pointe du Raz.** 
Ce n'est pas a dire que la monarchie soit restée indifférente a l’égard de 
cet abus. Louis Ix essaya d'y mettre un terme en réclamant ce droit 
pour la royauté, a peu prés comme faisaient les rois d’Angleterre vers la 
méme époque. Comme eux, son successeur, Philippe 1, par une 
ordonnance de 1277, en affranchit quelques étrangers.** Cela n’em- 
péchait qu’en 1681 une ordonnance de Louis xiv abolit de nouveau ce 
«droit» dans toute la France, sans d’ailleurs pouvoir détruire du méme 
coup les habitudes de pillage, considérées comme légitimes du fait d'une 
longue accoutumance. Dans ces conditions, on ne s’étonne pas de 


*W. Grimm, Kleinere Schriften (1887), t. IV, pp. 343 et suiv.; R. Kéhler, Aufsdtze 
tiber Marchen und Volkslieder (Berlin, 1894), p. 56; Bolte- Polivka, Marchen-Anmer- 
kungen (1915), t. 11, pp. 163 et 189; P. Zaunert, Deutsche Marchen seit Grimm (Jéna, 
1922), t. I, p. 297; A. v. Léwis of Menar, Finnische und estnische Marchen (Jéna, 1922), 
p. 202; A. Mazon, Contes slaves de la Macédoine sud-occidentale (Paris, 1923), p. 202; 
J. A. MacCulloch, Medieval Faith and Fable (Boston, 1932), p. 272; A. Andrae dans 
16 Romanische Forschungen (1904), pp. 333 et suiv.; 27 ibid. (1910), p. 357. Comp. 
aussi la chanson de Béranger intitulée L’Echelle de Jacob, str. 6; P. Mangry, 1 Revue 
des traditions populaires (1886), p. 161. 

*Cambry, Voyage dans le Finistére (Paris, an VII dela R. F.), t. 11, pp. 223 et suiv. 

**Guillaume de Malmesbury, De gest. reg. Angl., LIV, 2. 

39P. Sébillot, Le Folk-Lore de France (Paris, 1904-7), t. II, p. 142; Tillemont, Vie 
de saint Louis, t. 11, p. 219. Sur le périlleux passage entre le Raz et I’fle de Sein, voir 
Cambry, op. cit., t. 11, pp. 257 et suiv. 

“*Pardessus, op. cit., t. 1, p. 316; t. II, p. cxvi. 





an w we ‘v ‘vy ‘¥ ‘¥ 


Le Droit vE Bris 121 


retrouver, en Bretagne, la tradition sur les priéres et les remerciments 
offerts a la Vierge en reconnaissance d'un pillage fructueux et dans 
l'espoir d’en avoir d'autres. Au pays de la Hague (Manche), on disait 
autrefois des messes 4 gravage (naufrage) dans plusieurs églises de la 
région.“ Au dire de Boucher de Perthes, les gens du Finistére auraient 
fait célébrer, en 1820, une messe pour que l'année fit heureuse en 
naufrages.* A l’fle de Moléne, connue par ses parages dangereux aux 
navigateurs, on récitait la priére suivante: 

Madame Marie de Moleéne, 

A mon fle envoyez naufrage; 

Et vous, monsieur saint Renan, 

N’en envoyez pas un seulement, 

Envoyez-en deux ou trois, 

Pour que chacun en ait sa part. 

Quoi qu'il en soit de la véracité de ces assertions, si elles sont peut- 
étre exagérées par rapport au xIx* siécle, elles ne le sont certainement 
pas par rapport a l’époque antérieure a |’établissement de la monarchie 
absolue en France.“ De fait, dans ces temps heureux, les pilleurs de 
mer, non contents de faire dire des messes, tenaient a aider la divinité 
a attirer les navires A leur perte par des feux trompeurs. A en croire 
un voyageur écrivant en 1636: «L’isle de Sain ou de Sizun est a présent 
habitée de gens sauvages qui courent sus aux naufragans, vivans de leurs 
débris et allumans des feux en leur isle, en des lieux de péril pour faire 
faire naufrage aux passans le raz, ainsi que Nauplius feit jadis aux Grecs 
passans le Caphanée.»“ En Normandie et en Basse-Bretagne, mais 
aussi sur les c6tes de la Saintonge et a I'tle d’Oléron, on suspendait une 
lumiére entre les deux cornes d’une vache ou au cou d’un Ane; puis on 
entravait la béte dans son allure par une longe nouée a une corde et a 
sa jambe, ce qui l’obligeait, lorsqu’on le promenait sur les falaises ou sur 
la dune, a baisser obliquement la téte 4 chaque pas. L’oscillement de la 
lanterne avait pour but de faire croire qu’elle se trouvait 4 bord d’un 
bateau. Les matelots qui, aprés le naufrage, arrivaient A terre, étaient 
pris, dépouillés, massacrés ou précipités dans les flots; les riverains 
emportaient alors les débris des navires. En plein xviii‘ siécle les gens 
d’Equihen allumaient des feux pour attirer les vaisseaux sur les écueils; 
puis ils s’abattaient sur les débris comme des oiseaux de proie.“ 


“Sébillot, op. cit., t. I1, pp. 142 et suiv. 

“Boucher de Perthes, Chants armoricains (Paris, 1831), p. 83, n., cité par Sébillot 
op. cit., t. II, p. 143. “L.-F, Sauvé, 3 Revue Celtique (1876-8), p, 200. 

“F, Laurent, La Féodalité et l’ Eglise (Paris, 1865), p. 314. 

“Dubuisson-Aubenay Itinéraire de Bretagne en 1636, p. 112, cité par Sébillot, 
op. cit., t. II, p. 143. 

“Ibid., pp. 143 et suiv.; E. Souvestre, Le Foyer breton (Paris, 1858), t. I, p. 88; 
P. M. Quitard, Dictionnaire des proverbes (Paris, 1842), pp. 177 et suiv. 





122 THE UNIveRsITy oF Toronto LAw JouRNAL 


Ce qui ne laisse pas de frapper |’observateur, c’est la présence des 
mémes traits dans les traditions du Nord et dans celles des c6tes bretonne 
et aquitaine. Pour ne citer qu'un exemple: dans |’archipel frison, on 
annongait un naufrage par le cri de Schip an'n Strand «Bateau a la 
céte.» Semblablement, au commencement du x1x* siécle, les riverains 
des Landes, a la vue d’un bateau naufragé, se ralliaient au cri de Avarech! 
Avarech! pour aller piller, comme ceux de la c6te de Finistére a celui de 
Pense so en od! «Epavesalacéte!»” Cela prouve, nous semble-t-il, une 
certaine communauté d’usages et de moeurs des populations riveraines, 
des fles frisonnes jusqu’a la céte basque, conclusion confirmée par les 
traditions, également trés répandues, sur les priéres et les messes en 
faveur d'une riche moisson de bateaux naufragés.*7 Mais cela rend 
superflue l'hypothése de Kemmer qui attribue un réle spécial a I'tle de 
Bornholm comme lieu d’origine de cette tradition. 

Les cruautés des Irlandais envers leurs coreligionnaires espagnols vont 
de pair avec un événement survenu, vers la méme époque, prés des Iles 
Normandes. A Aurigny, un navire espagnol ayant été jeté a la céte, les 
pécheurs recueillirent dans leurs bateaux les malheureux naufragés; 
puis, séduits par les joyaux de quelques dames espagnoles, ils les leur 
volérent et se débarrassérent de leurs victimes en les précipitant une a 
une dans les flots.** 

L’habitude de dépouiller les cadavres des noyés, qui subsiste toujours 
sur plusieurs points du littoral breton, est évidemment une survivance 
de l’ancien abus.** 

Le droit de bris n’était pas moins connu ni moins pratiqué sur les 
cétes d’'Espagne. Deés le vi‘ siécle, il est vrai, le code des Visigoths avait 
prononcé des peines contre quiconque pillait les naufragés;*° cependant 
l'usage de confisquer leurs effets et les débris de leurs navires existait 
en 1068 en Catalogne, puisque le chapitre Quoniam periniquum de la 
coutume nommée Usatici, donnée a la ville de Barcelone par Raymond 
Béranger, tendait a abolir cette confiscation. De méme une ordonnance 
d’Alphonse vii de Castille (1126-1157) supprimait l’ancien usage ou 
essayait de le faire, du moins pour ce qui était des bateaux appartenant 
a des nations chrétiennes.*' Pour ce qui est des naufragés mahométans, 


“Sébillot, op. cit., t. II, p. 144. 

‘"Voir L.-F. Sauvé, Proverbes et dictons de la Basse-Bretagne (Paris, 1878), p. 138, 
no. 901; p. 152, no. 956. 

4s]... Lane Clarke, Folk-Lore of Guernsey and Sark (Guernsey, 1890), p. 108. 

*9Sébillot, op. cit., t. II, p. 145. 

5°Cod. Vissgoth., lib. VII, tit. ii, c. 18. 

51]. Aschbach, Geschichte Spaniens und Portugals sur Zeit der Herrschaft der All- 
moraviden und Almohaden (Frankfort-sur-Mein, 1833-7), t. II, p. 246. 
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personne n’essayait d’abroger l’ancienne loi.** Cet état de choses ressort 
clairement d’un épisode de la chantefable Aucassin et Nicolette, od les 
gens de Beaucaire tombent sur un bateau sarrasin pour exercer |’ancien 
droit.** 

Méme pour les bateaux chrétiens les ordonnances catalanes paraissent 
étre restées lettre morte, puisque Jacques I* en 1243 et Alphonse 111 en 
1286 se virent obligés d’en renouveler les dispositions.“ Méme en 1434 
les magistrats de Barcelone étaient dans la nécessité de négocier avec 
ceux de Venise pour obtenir un traité réciproque abolissant ce «droit» 
pour les bateaux des deux nations.* 

Nous ignorons la situation précise de l’ile de Calhan dont parle 
Edrist:* elle était dans |’Atlantique, probablement non loin de la céte 
du Portugal. La, a en croire le géographe arabe, deux fréres exercaient 
la piraterie sur tous les vaisseaux qui venaient a passer auprés de I'fle; 
ils faisaient périr les navigateurs et s’emparaient de leurs biens. Pour 
les punir, Dieu les aurait métamorphosés en deux rochers. 

En Italie, le grand Théodoric avait proclamé des principes conformes 
a ceux du droit romain, dont il sera question ci-dessous.*? Le concile de 
Latran, en 1179, frappa d’anathéme ceux qui spoliaient les naufragés, et 
dés 1172 une constitution impériale imposait la méme défense.** Cela 
n’empéchait pas la nécessité d’une nouvelle constitution impériale, pro- 
clamée en 1221.°* Cette loi aussi ne tarda pas a tomber en désuétude, et 
le fisc et les habitants du rivage continuaient a s’emparer des effets des 


naufragés. En Sicile, la législation de Frédéric 11 avait prononcé des 
peines contre ceux qui s’emparaient des effets jetés sur le rivage par la 
tempéte et ordonné que ces objets fussent rendus aux propriétaires 
légitimes.** Une bulle d’Innocent Iv, contemporain et ennemi de Fré- 
déric 11, s'exprime dans le méme sens. Tout cela n’empécha le tyran 
Charles d’Anjou, en 1270, d’exercer le droit de confiscation méme contre 


“Laurent, op. cit. pp. 323, 413, n. 3; H. von Eicken, Geschichte und System der 
mittelalterlichen Weltanschauung (Stuttgart, 1887), p. 570; Pardessus, op. cit., t. II, 
p. cxviii. Cela n’empéchait pas Frédéric II, dans l’intérét des relations commerciales, 
de conclure plusieurs traités avec des princes sarrasins pour abolir ce droit barbare; 
voir Laurent, op. cit., p. 323. 

Ed. Suchier (Paderborn, 1921), pp. 28-9. 

“ Privilegia regni Valentiz, fol. 7, col. 1-2. 

“Capmany, Memorias, t. II, p. 217, cité par Pardessus, op. cit., t. 11, p. exv. 

Edrist, Description del’ Afrique et de l' Espagne, trad. p. R. Dozy et M. J. De Goeje 
(Leyde, 1866), p. 65. 

*'Cassiodore, Var., lib. 1V, epist. 1. *Canciani, Barbarorum leges, t. V, p. 47. 

'*Const. Frederici II, § 9 ad. calc. Corp. juris. 

*Muratori, Antig. Italiz med. xvi, t. 11, col. 14-15, 17-18, 103. 

"Const. regni Siculi, lib. I, tit. xxviii, ap. Canciani, t. I, p. 313. 

®y. Eicken, op. cit., p. 570. 
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des navires croisés.* En Italie, les puissantes républiques maritimes ne 
tardaient pas a reconnaftre l’utilité d’abroger l’ancien abus par des 
traités réciproques, qui occupent une grande place dans la législation 
maritime des derniers si¢cles du moyen Age et de la Renaissance.“ D’autre 
part, les empereurs Louis le Bavarois et Charles-Quint promulguaient 
des lois contre ce «droit,» tandis que le pape Grégoire x11 (1572-85) 
se réserva, dans la bulle In coena Domini, |'absolution de |’ excommuni- 
catio latae sententiae qui devrait frapper, suivant les synodes de Latran 
de 1110 et 1179, tous ceux qui s’empareraient des biens de chrétiens 
naufragés.™ 

L’ancien droit féodal régnait supréme, on le sait, dans le royaume de 
Jérusalem. Aussi ne s’étonne-t-on pas d’y voir florir l’ancien abus. Le 
chapitre 46 de l’Assise inédite des bourgeois du royaume de Jérusalem, 
attribuée au roi Amaury, qui monta sur le tréne en 1194, n’y apporta 
qu’un demi-reméde en restreignant la confiscation 4 une partie du navire 
naufragé.® 

Etant donnée l’attitude des Etats chrétiens envers les naufragés 
mahométans, on congoit que les Etats islamites n’en agissent pas autre- 
ment avec les naufragés chrétiens tombés en leur pouvoir: on les vendait 
comme esclaves aprés s’étre emparé de leurs biens. Cela contribuait a 
rendre la navigation dans la Méditerranée périlleuse longtemps aprés que, 
en Europe occidentale, l’avénement des grandes puissances maritimes 
eut mis fin a l’ancien abus. 


On s’attend, bien entendu, a ce que cet état de choses ait laissé des 
traces dans les littératures médiévales, et l'on ne s'y trompe pas. Nous 
avons déja cité un passage de la chantefable Aucassin et Nicolette qui en 
fait voir la pratique: le pillage sans merci d'un bateau sarrasin jeté sur 
la cOte méditerranéenne de la France. Le méme «droit,» exercé, il est 
vrai, & l'égard de vaisseaux chrétiens, est énergiquement flétri par 
Jacques de Vitry qui, par ses voyages en Orient, était évidemment bien 
qualifié d’en parler.*7 Dans la Kaiserchronik moyen haut-allemande, 
datant du xu1* siécle, deux enfants naufragés, sauvés par un pécheur, 
sont vendus comme esclaves sur le marché, sans que l’auteur y trouve 


®Caffaro, Ann. Gen., ap. Muratori, Rurum Ital. script., t. V1, col. 55. 

“Pardessus, op. cit., II, p. cxvi. 

®Voir Du Cange, Glossarium ad script. med. et inf. Lat., t. IV, pp. 24 et suiv.; 
Pertz, Leges, t. Il, p. 162; H. Brunner, Deutsche Rechtsgeschichte (Leipzig, 1906), t. I, 
p. 399, n. 1. 

“Pardessus, op. cit., t. Il, p. cxviii. 

*7A. Lecoy de la Marche, La Chatre francaise au moyen ge (Paris, 1886), pp. 419 
et suiv. 
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rien d’extraordinaire.** Dans un autre poéme allemand, Le Roi Orendel, 
le héros, naufragé sur la c6te de la Palestine, cachant son rang et sa 
dignité royaux, offre ses services 4 son sauveur, le pécheur Ise, présumant, 
apparemment, que ce pécheur y avait droit. L’épisode le plus curieux, 
a ce point de vue, a été relevé dans |’Histoire de Pilate, compilation 
latine, traduite plus tard en francais et en d'autres langues modernes. 
La cet abus est décrit comme une coutume (consuetudo): Erat autem 
consuetudo, ut quicunque, hujusmodi relegationis exilium patiens, terris 
aliquibus impelleretur, principibus et terrae illius incolis, rebus et servitute, 
subjiceretur.”° 

De cette compilation, dont les sources remontent dans le haut moyen 
Age, l’épisode entra dans la Légende dorée™ et, d'une facon plus ou moins 
détournée, toujours mal connue, dans le roman en prose du Saint Graal, 
connu aussi sous le nom de Joseph d’Arimathie, attribué 4 Gautier Map,” 
ot il est question d’un Port Périlleux décrit comme suit. Il y avait un 
rocher au milieu de l’océan «entre |’Irlande et |’Egypte et d’od I’on 
pouvait discerner les c6tes d’Espagne.» Ce rocher était le repaire d’un 
fameux bandit nommé Focart et de sa bande de malandrins. Toutes les 
nuits on allumait un grand feu afin d’attirer les bateaux qui passaient, 
sous l’impression trompeuse d’un port sfr. Mais l’abord de I'tle était 
des plus dangereux; les bateaux qui suivaient ce traftre signal se brisaient 
infailliblement sur les écueils, et les voleurs de tuer impitoyablement les 
malheureux naufragés, dont Faucart saisissait les biens. Le bruit de ces 


déprédations finit par arriver a l’attention de Pompée, qui ne tarda pas 
a exterminer les brigands au moyen d’un stratagéme que le compilateur 
semble avoir puisé dans Joséphe.”* Quelle que soit la source directe de 
cet épisode, il en ressort que le compilateur médiéval a eu connaissance 
des pirates de la céte cilicienne et de leur suppression par Pompée. 


* * * 


Le moyen 4ge est, on ne le sait que trop, une période de régression: 
avec les hordes germaniques et slaves la barbarie envahit le monde 


“Ed. J. Diemer (Vienne, 1849), p. 44, v. 31 et suiv. 

*R. Heinzel, Ueber das Gedicht vom Kénig Orendel, dans 126 Sitsungsber. d. Wiener 
Akad. d. Wiss., phil.-hist. Cl. (1892), Abh. 1, p. 19. 

™E. du Méril, Poésies populaires latines du moyen dge (Paris, 1847), p. 362; voir 
aussi A. Schénbach dans 2 Anseiger f. deutsches Altertum (1876), p. 187 et 206; Heinzel, 
‘‘Ueber die franzésischen Gralromane”’ dans 40 Denkschriften d. Wiener Akad. d. Wiss, 
phil.-hist. Cl. (1892), Abh. 3, p. 108. 

"Ed. T. Graesse (Leipzig, 1850), p. 299; trad. Roze (Paris, 1902), t. II, p. 45. 

7P, Paris, Les Romans de la Table Ronde (Paris, 1868), t. I, p. 201; E. Hucher, 
Le Saint-Graal (Paris, 1877), t. 11, pp. 338 et suiv. 

De bello jud., 1, 16, 4. 
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gréco-romain. C'est sous ces conditions adverses que le droit de bris 
avait été ressuscité, dans la Méditerranée, aprés avoir été abrogé dans 
l’Empire romain. En ce faisant, les législateurs romains, il est vrai, 
n’avaient fait que suivre le droit coutumier et écrit de Rhodes qui était, 
a l’époque de I’hellénisme, ce qu’étaient les républiques italiennes au 
temps des croisades. Cicéron a rendu hommage a cette législation bien- 
faisante dans son discours pour la loi Manilia: «Rhodiorum usque ad 
nostram memoriam disciplina navalis et gloria remansit.»™ «Je suis 
maitre du monde,» disait l'empereur Adrien au 11° siécle de notre ére, 
«mais la loi nautique des Rhodiens est maitresse de la mer.»™ 

Pour ce qui est de l’ancien abus qui nous occupe ici, la loi romaine 
était on ne peut plus stricte. Si quelqu’un enléve 4 mauvaise intention 
un objet quelconque d'un navire en détresse ou naufragé ou cause en cas 
pareil quelque dommage, je le condamnerai a rendre le quadruple, si la 
poursuite a lieu dans l’année, et a la simple restitution, si la poursuite 
n’a lieu que plus tard.” Indépendamment de cette action, la loi crimi- 
nelle pronongait de peines corporelles les plus sévéres, le fouet ou les 
verges, l’exil, les travaux forcés dans les mines, contre ceux qui, au lieu 
de porter secours aux naufragés, les auraient pillés dans leur détresse. 
La méme loi voulait aussi qu’on traitat comme assassins ceux qui auraient 
empéché le sauvetage des passagers, dans le but détestable de s’'approprier 
leurs dépouilles.77_ Sous Adrien, tout crime commis sur les personnes ou 
les biens des naufragés fut sévérement puni. Le seigneur de la céte sur 
laquelle le désastre eut lieu n’avait aucun droit aux débris et aux épaves.”® 


On voit bien que cette législation impériale était beaucoup plus libérale 
que telle plus récente qui, si elle priva les particuliers d’exercer le droit 
de bris, n'abandonna aucun des droits du fisc, bien que, en pratique, il 
y efit un relachement considérable de |’ancienne rigueur. 

Dans un fragment inséré au Digeste, le jurisconsulte Volucius Mae- 


™%Pro lege Manilla, c. 18. 

™*Fragm. 9, Dig. De lege rhodia de jactu. On connait par ailleurs les questions 
épineuses qui se sont posées autour des lois rhodiennes publiées pour la premiére fois 
par Schard, en 1591, et insérées par Loewenklau, en 1596, dans une collection d’ouvrages 
sur le droit gréco-romain, Jus grzco-latinum, sous la rubrique Loi maritime des Rhodiens, 
‘Pwoiwy vavtixds Néuos. Voir la-dessus J. M. Sestier, La Piraterie dans l’antiquité 
(Paris, 1880), pp. 277 et suiv. On sait aussi que les Us et coutumes des Barcelonais, 
au x1® siécle, les Jugements d'Oléron, au x111*, et les Ordonnances de Wisby, au xv*, ne 
furent que les institutions maritimes des Rhodiens, transmises d’Age en Age, plus ou 
moins modifiées suivant l'état de la navigation et les progrés des peuples; voir Sestier, 
op. cit., p. 280. 

*Fragm. 1, tit. 9, lib. 47, Dig., De incendio, ruina, naufragio. 

7Ulpien, fragm. 3, 8, Dig., De incendio, ruina, naufragio. 

8B. W. Henderson, The Life and Principate of the Emperor Hadrian (Londres, 
1923), p. 207. 
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cianus rapporte un rescrit qu’il attribue 4 l’empereur Antonin: ayant 
fait naufrage sur les cétes d’Italie, nous avons vu nos effets enlever par 
les agents du fisc qui résident aux files Cyclades. Antonin répondit: 
«Que la loi des Rhodiens soit observée en tout ce qui n'est pas contraire 
aux ndétres, ainsi l’a décidé autrefois l’empereur Auguste.»’® Son ex- 
pression la plus parfaite, cette législation humaine et bienfaisante l’a 
trouvée dans la constitution de Constantin: Si quando naufragio navis 
expulsa fuerit ad litus, vel st quando aliquam terram aitigerit, ad dominos 
pertineat; fiscus meus sese non interponat. Quod enim jus habet fiscus in 
aliena calamitate, ut de re tam luctuosa compendium sectetur? Que ces 
lois ne fussent pas lettre morte, cela ressort d’un épisode bien connu des 
Actes des Apétres (xxviii, 1-10) et d'un discours de Dion Chrysostome.* 

L’existence méme de ces lois prouve pourtant qu’avant |’avénement 
de Rhodes et de Rome, Il’antiquité classique n’était pas plus civilisée ni 
plus humaine que ne |’était le moyen Age féodal. La mythologie hel- 
lénique connait Nauplius, pilleur de mer, qui entrainait les bateaux a 
leur perte au moyen de lumiéres.*' On le voit, c’est le stratagéme ren- 
contré déja le long de la céte bretonne et ailleurs. Hérodote raconte 
longuement les vicissitudes de certains Perses, sujets de Darius I“, 
perdus dans les eaux de la Grande-Gréce, od ils finirent par @tre jetés 
sur la cOte de I’ lapygie et par tomber en esclavage. Gillus, exilé tarentin, 
les délivra et les ramena en Perse.*? Toutes les peuplades riveraines de 
l’ancienne Italie vivaient de brigandage. Le soir, des feux brflaient le 
long des cétes pour attirer les navigateurs comme dans un port. Aussi- 
t6t descendus 4 terre, les malheureux étaient massacrés, leur cargaison 
pillée et emportée dans des bourgs fortifiés (oppida), placés au sommet 
d’un rocher presque inaccessible. Les Thraces bithyniens traitaient 
cruellement les Grecs qui échouaient sur leur c6te ou qui tombaient par 
quelque autre accident entre leurs mains.“ Les riverains de la Pro- 
pontide, également Thraces, avaient érigé le pillage en systéme: ils 
avaient partagé entre eux ces parages en les bornant par des colonnes; 
chacun pillait alors ce qui échouait sur la partie qui lui échut.* Ce qui 
était vrai des Thraces, |’était au méme degré des Nasomones habitant 
les rivages des Syrtes.% Jusqu’au régne de Psammétik, tous les étrangers 
que leur mauvais sort jetait dans la vallée du Nil, étaient massacrés ou 
réduits en servitude.*? 


™Fragm. 9, Dig., De lege rhodia, de jactu. 

8°7e Chasseur, 2 et suiv. “Apollodore, II, 1, 5. 

*Hérodote, III, 138. 8Sestier, op. cit., p. 137. 

*Xénophon, Anabase, V1, 4. 2. %Tbid., VII, 5, 12. 

*Lucain, IX, 438; Silv. Ital., 111, 30. Comp. aussi S. Gsell, Hérodote (Alger-Paris, 
1916), p. 126. 87Diodore, I, 67, 10. 
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Il n'y a, bien entendu, aucune raison de penser que les Grecs n’aient 
pas fait eux-mémes, dans un passé plus ou moins lointain, ce qu’ils re- 
prochaient aux barbares 4 une époque postérieure. Le mythe de Nauplius 
ne reflet évidemment que la triste réalité, et les mots d’Euripide**— 
« Navayds fixw, aoidnrov yévos» (Je suis un naufragé, ne me dépouillez 
pas)—mis dans la bouche d’un personnage tragique, est plut6t une 
supplication que la revendication d’un droit. Les Dolopiens de I'tle de 
Scyros étaient non seulement des pirates de haute mer; mais ils pillaient 
méme ceux qui s’approchaient de leur fle, pratique qui finit par amener 
la conquéte de Scyros par les Athéniens.** 

* * * 


Il y a lieu, en retracant l’histoire du droit de bris, de se rendre compte 
d’une chose: c’est que ce droit est clairement primaire et que toutes les 
lois promulguées pour le supprimer sont décidément secondaires. C'est 
ce qui en explique la ténacité et les difficultés d’une lutte, poursuivie 
pendant des siécles, pour le remplacer par des coutumes plus humaines. 
Ce qui prouve cette assertion, c’est le fait significatif que les tribus 
sauvages et barbares n’en agissent pas autrement avec les bateaux 
naufragés sur leurs cdtes. 

Dans I’antiquité la cOte arabe de la Mer Rouge était habitée par 
certaine tribu sauvage qui pillait les bateaux marchands s’approchant 
trop du rivage et qui réduisait en esclavage les survivants d’un nau- 
frage.* En parlant du royaume de Dely, prés de Malabar, dans |'Inde, 
Marco Polo (III, 27) rapporte la méme coutume: si quelque vaisseau 
vient a @tre jeté dans l’embouchure du fleuve (probablement le Chandra- 
giri), sans avoir eu l’intention de s’y rendre, on en saisit toute la car- 
gaison, alléguant que les dieux du pays l’y ont conduit pour en faire 
présent a leurs fidéles. Ibn Batoutah constate |’existence de la méme 
coutume dans cette contrée: «La coutume du payes de Malabar, c'est 
que toutes les fois qu'un vaisseau est brisé, ce que l'on en retire revient 
au fisc, si ce n'est en cette seule ville [Calicut]. En effet, les épaves y 
sont recueillies par leurs possesseurs légitimes, et c’est pour cela qu'elle 
est florissante et que les étrangers y arrivent en foule.»*' Dans toute 
l’Inde, a en croire Francois Pyrard,® qui visita |’'Orient vers le com- 
mencement du xviI* siécle, c’était la loi que tout bateau naufragé et sa 


88 Héléne, v, 449. **Plutarque, Cimon, c. 8. 

*Peripl. mar. erythr.,c. 20; voir aussi W. H. Schoff, The Periplus of the Erythrzan 
Sea (Londres, 1912), p. 29. 

"Voyages d'Ibn Batoutah, texte arabe accompagné d'une traduction par C. Dufré- 
mery et le D' R. R. Sanguinetti (Paris, 1879), t. IV, p. 97. 

“The Voyage of Frangois Pyrard of Laval, transl. by A. Gray and H. C. P. Bell 
(Londres, 1887), t. I, p. 404, n. 1. 
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cargaison appartint au roi, maitre de la céte. Calicut seul, espéce de 
port libre, était exempt de ce «droit.» En 1673, SivAji répondit a une 
ambassade anglaise essayant d’obtenir la restitution d'un bateau échoué 
et confisqué par la suite, que c’était contraire aux us et coutumes de 
Conchon de faire restitution des navires et de leurs cargaisons jetés a 
la cOte du pays.®* Au dire de Jiirgen Andersen, aventurier slesvigois 
qui visita |’Orient Lointain vers le milieu du xvii* siécle,“ les Chinois 
regardaient comme leurs esclaves les naufragés arrachés aux vagues; 
c’était leur coutume de réclamer comme leur appartenants tous les biens 
des naufragés et les naufragés eux-mémes. La remarque bien connue de 
Voltaire“ «Qu’aurait dit un Chinois si, ayant fait naufrage sur les 
cétes de l’Angleterre, il avait vu les habitants courir en foule s’emparer 
avidement a ses yeux de tous ses effets naufragés?» est donc un peu 
déplacée. 

On congoit que des tribus moins civilisées se soient contentés de 
confisquer les biens des naufragés et de massacrer les malheureux pro- 
priétaires. Chez les Fidji, par exemple, c’était la régle que les rescapés 
fussent tués et mangés.% Dans cet archipel, le principal devoir des 
prétres était de donner réponse, au nom du dieu, aux priéres et aux 
supplications des fidéles qui s’adressaient a la divinité pour obtenir des 
pluies abondantes nécessaires pour les récoltes d'iams et de taro, pour 
rentrer sains, saufs et victorieux aprés une bataille ou aprés un voyage 
et pour obtenir un maximum de canots jetés a la plage pour que le sup- 
pliant pft les piller, massacrer les équipages et les. manger.” 

En Mélanésie, tous les naufragés étrangers, inconnus ou appartenant 
a des tribus hostiles, étaient massacrés sans merci; d'une maniére géné- 
rale on n’offrait |’hospitalité qu’aux membres de son propre clan.*? Une 
coutume trés sauvage existe dans certaine région du Bornéo. Les 
navires qui font naufrages et leurs équipages appartiennent au chef du 
district od le malheur les a atteints.®* 

En Afrique, on dit que les Cafirs, du moins dans les temps anciens, 
ont toujours ménagé un accueil hospitalier aux Européens naufragés. 


*Schoff, op. cit., p. 203. 

“Jiirgen Andersens aus Schleswig Orientalische Reisebeschreibung (Schleswig, 
1669), pp. 121 et suiv. 

“"Précis du siecle de Louis X V (Euvres completes, 1878), t. XV, p. 318. 

*B. C. Thomson, The Fijians (Londres, 1908), p. 150; voir aussi L. Lévy-Bruhl, 
La Mentalité primitive (Paris, 1922), pp. 322 et suiv. 

*]. E. Erskine, Journal of a Cruise among the Islands of the Western Pacific (Londres, 
1853), p. 249; T. Williams, Fiji and the Fijians (Londres, 1860), t. I, p. 210. 

*7R. H. Codrington, The Melanesians (Oxford, 1891), pp. 345 et suiv. 

*8Sir Spenser Saint-John, Life in the Forests of the Far East (Londres, 1863), t. I, 
p. 295, cité par Lévy-Bruhl, op. cat., p. 325. 
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Il n’en était pas de méme des Hollandais du Cap qui, en 1796, pillérent 
sans merci un bateau naufragé.** A Mahilane, sur la céte, dans le terri- 
toire des Ronga ou Thonga, il y a deux grands écueils. Quand les grandes 
des lames déferlantes se brisent contre eux avec un bruit épouvantable, 
les habitants y font sacrifice en récitant la pri¢re suivante: «O mer, fais 
en sorte que les bateaux et les vapeurs fassent naufrage et que leurs 
riches cargaisons tombent en notre pouvoir pour nous enricher.»'®® A 
Ashanti, le roi Ja-Ja, vers la fin du x1x* siécle, défendit A ses sujets de 
piller la propriété des bateaux en détresse. Tous les témcignages s’accor- 
dent a dire qu'il était le premier roi du pays du Niger a imposer une loi 
pareille: la coutume séculaire, ici comme ailleurs, avait été de piller tout 
navire jeté a la cOte comme appartenant de droit aux riverains, qui le 
regardaient comme un présent que les dieux leur faisaient de temps a 
autre.!*! 
* * : 

De tous ces faits il ressort que le droit de bris est une de ces nom- 
breuses coutumes nullement propres a tel ou tel peuple mais franche- 
ment universelles, commune a toutes les populations riveraines, ou peu 
s’en faut, de la terre. II n’est pas moins certain qu'il ne saurait s’agir 
d’un abus relativement récent, qu’au contraire nous avons affaire 4 une 
coutume séculaire remontant au temps lointain qui vit les premiers 
canots de péche s’aventurer dans les eaux de l'océan inconnu. C'est ce 
qui en explique |’universalité et la ténacité, repoussant toutes les ten- 
tatives des législateurs a la déraciner. II se pose la question des origines, 
des assises psychologiques de cette coutume si étrange au point de vue 
chrétien et moderne. 

En parcourant les documents médiévaux, point de départ de cette 
étude, on trouve, non sans stupéfaction, entre autres arguments avancés 
pour défendre l'’ancien abus, |'étrange idée que les naufrages sont des 
chatiments envoyés par Dieu et que partant tout acte de pitié pour les 
victimes implique une contravention a la volonté divine, voire un acte 
de désobéissance et de rébellion. Que cet argument, si frivole qu'il 
paraisse 4 nous autres modernes, ffit pris trés au sérieux, cela se voit par 
le fait qu’en 1266 Guido, légat du pape Clément rv, crut bon de le réfuter 
en détail.'°? On aurait assurément tort de douter de la bonne foi de ceux 
qui l’avangaient et de conclure qu’en somme il ne s'agisse 1A que de 
prétextes hypocrites imaginés pour flatter les préjugés d'une société 
trop portée a la théologie. C'est précisément la pratique fidjienne qui 





*T. Waitz, Anthropologie der Naturvélker (1860), t. II, p. 400. 

10H. A. Junod, The Life of a South African Tribe (Neuchatel, 1912-13), t. II, p. 825. 
11M. H. Kingsley, West African Studies (Londres, 1899), p. 545. 

1@von Eicken, op. cit., pp. 570 et suiv. 
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nous éclaircit sur les vrais mobiles des populations exergant |’ancienne 
coutume. 

Ecoutons les missionnaires témoins de cet abus séculaire. «Le 
meurtre des naufragés est une institution reconnue et ne provient pas 
simplement de la cruauté des indigénes. C’est plut6t un produit de 
l'éducation. Dés qu'on apercoit dans l'eau des gens qui ‘nagent pour 
la vie,’ on prépare aussit6t le four od ils seront rétis. D’aprés mes 
recherches, les victimes . . . sont habituellement des indigénes des fles 
Fidji: c’est a leurs malheurs seulement que ce cruel chatiment est 
attaché. On considére les Fidjiens qui ont fait naufrage comme aban- 
donnés par les dieux: les massacrer est regardé comme agréable a ces 
divinités, et méme comme nécessaire.... Au contraire, des étrangers 
pourront @tre secourus.»'® Le P. Joseph Chevron écrit: «Je tiens de 
personnes bien informées qu’a leurs yeux c’est plus qu’un droit, c’est un 
devoir de religion de manger les malheureux naufragés que la tempéte 
jette sur la céte, ffit-ce leur pére ou leur mére; lorsqu’ils le peuvent, ils 
n’attendent méme pas que le navire ait échoué pour accomplir ce mon- 
strueux devoir envers les Européens. »' 

Comme si souvent—les missionnaires l’ont vu nettement—ce «droit,» 
a ses origines, n’était pas du tout un ius mais un onus, une obligation 
religieuse 4 laquelle personne n’aurait osé se soustraire. En vertu du 
méme principe, les objets qui se trouvaient dans un canot perdu en mer 
ne pouvaient plus appartenir a leur possesseur naufragé, si par extra- 
ordinaire il survivait. Un prétre de Lomaloma mit 4 la voile en com- 
pagnie de quelques canots chrétiens, et fit naufrage. Tous ceux qui 
étaient a bord se sauvérent; le canot du prétre fut amené au rivage par 
le courant. Les chrétiens, informés du sinistre, en Stérent les nattes et 
les autres objets qui s’y trouvaient, et ils les renvoyérent a leur pro- 
priétaire. Mais celui-ci refusa longtemps de les recevoir, alléguant que 
c’était trop contraire 4 la coutume de Fidji. Sans doute, en reprenant 
ces objets, craignait-il d’aggraver sa faute et de s’exposer A une nouvelle 
calamité.!% 


Méme vue en Nouvelle-Zélande: une épave quelconque, ou méme 
un canot et les biens d’amis et de parents, faisant naufrage au large d'un 
village, et dérivant jusque sur la gréve, devenaient la propriété des gens 
de ce village, méme si l’équipage était sauvé et méme dans le cas od il se 





Lévy-Bruhl, op. cit., p. 323. 
1445 Annales dela Propagation dela Fos (1842), p. 192, cité par Lévy-Bruhl, op. cit, 
pp. 323-4. 


16]. Calvert, MissionaryLabours among the Cannibals, p. 300, cité par Lévy-Bruhl, 
op. cit., p. 324. 
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rendait justement a ce village sur l'invitation de ses habitants. Qui 
plus est, les naufragés auraient été les premiers 4 ressentir comme un 
affront tout adoucissement a cette étrange loi, jusqu’aé s’en venger les 
armes a la main.’ 

L’Européen qui rapporte ce cas ne peut assez s’étonner de cette 
étrange coutume contraire également a la raison et a l’humanité. A la 
lumiére des documents médiévaux précités, elle devient assez intelligible. 
L’accident a révélé que les naufragés sont victimes de la colére des 
puissances surnaturelles, «divines,» qui leur font expier sans doute 
quelque faute. Le devoir est clairement de ne pas les y soustraire: ce 
serait dangereux non seulement pour les téméraires qui s’y risqueraient 
mais aussi pour les naufragés eux-mémes qui resteraient ainsi sous la 
menace d’un malheur peut-étre plus grave, puisque celui dont ils étaient 
frappés aurait été interrompu et empéché. Donc, il faut qu’au moins 
ils soient dépouillés de leurs biens. Toute intervention secourable leur 
est funeste, en dépit des bonnes intentions de leurs sauveurs, et ils la 
repoussent, s'il est nécessaire, par la force.’ 

Surtout— il est difficile d’exagérer ce fait—l’attitude du primitif vis- 
a-vis du malheur, qu’il s’agisse de maladie, d’incendie ou de naufrage, 
est diamétralement opposée a la nétre. Res sacra est miser. Cette 
formule rend exactement le point de vue du demi-civilisé, A condition 
qu’on se rappelle le sens original du mot sacer, équivalent exact du mot 
tabou emprunté, on le sait, A la langue polynésienne. Sacer, comme 
tabou, indique tout simplement |’état spécial d’un homme ou d'une chose 
dans lequel il est interdit de s’en approcher et d’y toucher. Le droit de 
bris a pris origine dans le devoir imposé aux sociétés primitives de sup- 
primer sans merci ou de laisser périr ceux qui paraissaient visiblement 
mis dans cet état par les puissances invisibles. L’idée du profit s’y est 
jointe secondairement et tardivement, quand l’ancien omus devint un 
ius; mais a n’en point douter elle a contribué puissamment a maintenir 
en vigueur l’ancienne coutume longtemps aprés la disparition de la 
philosophie qui l’avait fait naitre. I] est bon, toutefois, de noter que 
cette philosophie sauvage n’avait pas encore disparu en plein moyen 
Age, a preuve la nécessité d’une réfutation par les autorités ecclésiastiques 
de |’Eglise Romaine. 


ALEXANDER H. KRAPPE 
Princeton, New Jersey. 


16W. Colenso, ‘‘On the Maori Races of New Zealand”’ dans Transactions of the New 
Zealand Institute (1868), p. 25; voir Lévy-Bruhl, op. cit., p. 325. 
1° Tbid., pp. 325-6. 








CHOICE-OF-LAW POLICIES IN MULTIPLE CONTACT CASES 


N the title to this article appears the term, “multiple contact cases.” 

It is used to designate conflict cases in which the facts are connected 
with two or more states as distinct from those cases in which the facts are 
connected with one state only. For example, A and B, both being 
domiciled and physically present in state X, enter into a contract to be 
performed there. A brings suit against B in state Y for a breach 
of the contract. This is not a multiple contact case. Although the suit is 
litigated in state Y, the facts out of which it arises are all connected with 
state X. If, however, we suppose that the contract was to be performed 
in state Y, or that one of the parties was domiciled in state Y, we have a 
multiple contact case. Our pattern of facts is now connected with two 
different jurisdictions. 

We have made use of this distinguishing term “multiple contact 
cases” because such cases raise a special problem not found in simpler 
cases where all the facts are connected with a single jurisdiction. Because 
they raise a special problem, they deserve a separate category and a separate 
label. To demonstrate this special problem let us compare a multiple 
contact case with one of the simpler cases making contact with a single 
jurisdiction only. 

If, as in our first example above, all the facts of a given case are con- 
nected with state X but litigation arising out of them takes place in state Y, 
the court of state Y will encounter certain problems. Since all the facts 
have occurred in state X, its law’ ought clearly to govern the discussion 
so far as possible. There are various choice-of-law policies which require 
the unrestricted application of the law of the state with which all the 
facts are connected : the policy of friendly recognition of that state's interest 
in the transaction, the policy of judging the parties’ conduct by some law 
with which it is significantly connected, the policy of uniformity in adjudi- 
cating disputes, the policy of predictability. On the other hand, the court 
of the forum will have to follow its own procedural rules for the sake of 
administrative convenience and it may find that the enforcement of the law 
of state X runs counter to some important policy of the law of the forum. 
It will have to weigh these factors against the choice-of-law policies. 

If we turn now to a multiple contact case we shall see that a further 
problem arises. Let us suppose that the facts of our given case are 





1The term “law of a state” is used in this article to mean the internal or domestic 
law of such state. 
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connected with both state X and state Y and that litigation arising out of 
these facts takes place in state Z. Here also the court of the forum may 
have to take into account its own administrative convenience and the local 
public policy. It may have to weigh these factors against the various 
choice-of-law policies which require the application of the laws of the state 
or states with which the facts of the case are connected. But even after 
these problems have been disposed of, a further problem of a different 
character must be solved. Since the facts of the case are connected with 
two different states (state X and state Y) the court must determine the 
extent to which the laws of each of these states will govern its decision. 
If, for example, a contract has been made in state X to be performed in 
state Y, the court will have to decide what weight to give to the law of each 
of these states. This may be a very easy or a very difficult problem de- 
pending upon the facts and the rules of law involved in the particular 
case. But in any event it is a different problem from that of choosing 
between the law of the forum and the law of the state or states with which 
the facts of the case are connected. 

Of course it may happen that one of the states in which some of the facts 
of a multiple contact case have occurred is also the forum in which the 
litigation takes place. Even in that situation the court will still have to 
dispose of two different problems. The court will have to decide how far 
the law of the forum should be applied on the ground that that law 
governs in all matters of procedure and public policy. The court’s second 
problem will be to determine what force shall be given to the law of the 
forum because some of the operative facts have occurred there. Sometimes 
judicial opinions in conflict cases leave the impression that these two prob- 
lems have been inextricably confused. 

At this point it should be noted that there are really two elements in 
multiple contact cases which give rise to the special problem which we 
have indicated. One element is the multiplicity of contacts; the facts, as 
we have said, are connected with several states. The other element is the 
difference in the laws of these states. If it happened that the laws of all 
the states in which facts of a multiple contact case occurred were identical 
in their application to that particular case, there would be no need to 
determine the extent to which each state’s laws should govern the decision. 
Whichever law governed, the result would be the same. There would be 
no conflict of laws. But when the laws of the states concerned are 
different in their application to the case in hand, we must choose between 
them and decide which one is to prevail. It is the multiplicity of factual 
contacts, coupled with the differences between the laws of the states with 
which these contacts are made, which makes it necessary to determine how 
far each state’s law will control our decision. 
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To sum the matter up: a multiple contact case, in conflict of laws, is a 
case in which the facts are connected with two or more states whose laws, 
if applied to the facts of that case, would produce different results. There 
is at least a basis for arguing in favour of the application of the law of 
each state because some, at least, of the operative facts have occurred there. 
The problem of the case is to resolve the conflict and decide which of the 
laws of the states involved shall prevail. 

It is the purpose of this article to discuss some of the more significant 
choice-of-law policies which come into play in multiple contact cases. Let 
us begin by considering briefly some of the choice-of-law policies which 
come into play in cases connected with a single state. Then we can push 
our investigation further to see how those policies also affect the solution 
of multiple contact cases. For a specific illustration of basic choice-of-law 
policies, let us assume that A and B, both domiciled and physically present 
in state X, make a contract to be performed there. There are no contacts 
with any other state. In the course of performance a dispute arises and 
A decides to sue B. He brings his action in state Y. If the law of state X 
is different from that of state Y, the court of state Y will have to decide 
which law to apply. As a purely theoretical possibility, the court might 
decide the case according to the law of its own state and give judgement 
accordingly. But such a result would be very unfair and contrary to 
several choice-of-law policies. 

In the first place, the application of the law of state Y would be contrary 
to the policy of judging peoples’ conduct according to some law with which 
it is significantly connected. The administration of law usually proceeds 
upon the assumption that people will investigate the law as it affects their 
activities and plan their conduct accordingly. When A and B were making 
their agreement and carrying it out, their activities were closely connected 
with state X. They might well be expected to realize the necessity of 
taking its laws into consideration. They would have no reason, however, 
to consider the laws of other states, including state Y. Indeed it would 
be impossible to do so. To determine their rights now according to rules 
whose application to their affairs they had no reason to anticipate would 
be harsh and capricious. It would be like enforcing a secret law, or a 
retroactive law. In short, fairness to the parties would seem to require 
that their case be decided according to some law connected with their 
original transaction whose application to their affairs they might reasonably 
be expected to have foreseen. 

The application of the law of state Y to the A-B controversy would 
also be inconsistent with the choice-of-law policy of uniformity.2. Even 





2See on this point D. F. Cavers, “A Critique of the Choice-of-law Problem” in 
47 Harvard Law Review (1933), at p. 197. 
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if we put quite out of mind the question of A and B foreseeing what 
law would govern their transaction, the fact remains that a dispute has 
arisen and some law must be selected to decide it. The court of state Y 
(the forum) might select its own law. But if every court took this attitude, 
A’s power to recover damages would depend entirely upon his choice 
of a forum. If B so disposed of his person and property that A could get 
several state courts to take jurisdiction of the case, A’s chances of finding 
a favourable forum would be good. But if B managed to keep his person 
and property out of states whose laws were unfavourable to him, A would 
be at a disadvantage. 

Such a situation in which men’s legal obligations depend on trivial and 
capricious factors so that the parties “shop around” for a good forum seems 
bizarre and unjust. Wherever the A-B controversy may be litigated, the 
results ought to be the same. Since every state has a different set of laws, 
this ideal result can only be attained by the co-operation of all states in 
applying to the solution of that controversy the laws of the state with which 
it is connected. Therefore the court of state Y ought to adopt the law of 
state X. In this way the court will promote the policy of uniformity in 
the adjudication of conflict cases. 

A third policy factor may be urged in favour of the law of state X: 
the policy of predictability. Quite apart from the fact that justice demands 
uniformity, it is desirable that the parties should know where they stand 
so far as possible without resort to actual litigation. If the decision of 
the dispute between A and B is going to vary according to the law of the 
forum selected, it will be impossible for them to know what the result 
of litigation will be until the case is actually decided. If, on the other 
hand, they know that wherever the case is tried, the law of state X will 
govern, they will be in a much better position to forecast the probable 
result of litigation and so arrive at an amicable settlement. It is certainly 
desirable that the parties to a dispute should be able, so far as possible, 
to predict the probable result of litigation and settle their differences 
without resort to the judicial process. The decision of conflict cases 
according to choice-of-law principles will undoubtedly make for greater 
predictability and certainty regarding their ultimate solution. 

There remains a fourth policy factor which points to the desirability 
of deciding our illustrative case according to the law of state X: the policy 
of recognizing the interest of states in transactions occurring in their terri- 
tories. It may be that the government of state X has some interest in the 
contractual transaction between A and B. It may desire to discourage 
or encourage such transactions; it may desire that they should contain 
certain terms or be carried out in some particular way. At any rate, it 
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will have a greater interest in the transaction than any other state. Inter- 
state courtesy and friendliness require that the courts of other states should 
recognize this interest by applying the law of state X to cases which have 
occurred there. It may be conceded that this interest of the state in which 
the facts have occurred will vary in importance a good deal according 
to the nature of the case. In tort cases, the community of the state where 
the defendant’s conduct took place sometimes has a considerable interest 
in penalizing or exonerating it. In all cases, the interest of the state in 
which the facts have occurred is a matter to which the court of the forum 
ought to give consideration. This is especially true as between states 
which are members of a federal community such as the United States or 
Canada. 

These are the various choice-of-law policies which, in simple cases 
connected with one state, require the application of the law of that state 
rather than the law of the forum or any other state. Needless to say, 
there are sometimes obstacles to such an application. The court of the 
forum may find that it cannot enforce the foreign proper law without 
undue procedural inconvenience. Or it may feel that the foreign proper 
law is too repugnant to local ideas of justice. In such cases the choice-of- 
law policies may not be fully carried out. 

Let us turn now to the discussion of multiple contact cases and ask 
ourselves, what is the significance in multiple contact cases of the various 
choice-of-law policies which we have reviewed? We have said that one 
of these policies requires us to judge the conduct of the parties according 
to some law with which it is significantly connected. If they have done 
certain acts in state X, it would be arbitrary and unfair to determine 
the legal consequences of these acts according to the law of some state 
totally unconnected with any act of-the parties, whose application to their 
affairs they never could have anticipated. Suppose now that A and B 
make a contract in state X for the sale of goods to be delivered in state Y. 
If litigation arising out of this transaction takes place in state Z, the 
policy under discussion would require that the parties’ rights should not 
be referred to the law of any state other than state X or state Y. The 
parties have done nothing to connect their transaction with other states 
(including state Z). The application of any other law would strike them 
as a bolt from the blue. Adopting this policy we may exclude from con- 
sideration all laws except those of state X and state Y. But if these laws 
conflict we are still left with the problem of choosing between them. 
Our policy will not solve our problem because both laws are connected 
with the case. It cannot be said that the application of either one would 
be arbitrary in the way that the application of an unconnected law would be. 
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There are, however, many multiple contact cases in which the policy 
under discussion does come into play. In these cases, although at first 
sight it appears that the facts are connected with several states, careful 
analysis reveals that the connexion with a particular state is purely for- 
tuitous so far as one of the parties is concerned. He has done nothing 
to bring about that particular contact. Indeed in some instances that 
contact is due to the conduct of the opposing party. Under these circum- 
stances there would be an element of unfairness to the first party if his 
rights were made to turn upon the law of the state in question. The court 
would be inclined to exclude that law from consideration. 

Thomas v. Western Union Telegraph Co.* is an excellent illustration. 
The defendant received a telegram for transmission to the plaintiff and 
delivered it to him. Because of delay in delivery the plaintiff was unable 
to see his daughter before she died or to attend her funeral. The message 
was entrusted to the defendant at one place in the state of Arkansas, sent to 
another place in the same state and there delivered to the plaintiff. The 
plaintiff then returned to his home in Texas. Texas law allowed damages 
for mental anguish; Arkansas law did not. Plaintiff's counsel argued 
that since the defendant’s delay caused him to suffer much mental pain 
while physically present in the state of Texas, the liberal rule of that state 
should be adopted. But the court refused to apply Texas law. At first 
sight the fact that the plaintiff suffered in Texas appears very significant. 
But although the defendant's breach of contract produced that suffering, the 
defendant had nothing to do with the location of the suffering in Texas. 
So far as the defendant’s acts were concerned, the entire transaction was 
an Arkansas transaction. The Texas connexion was due to the act of the 
plaintiff over which the defendant had no control. Under these circum- 
stances it would be most unfair to the defendant to measure its liability by 
Texas law. 

Very similar to the Thomas Case are the cases in which a man, having 
been injured in one state, dies in another as a result of the injury and 
an action for damages is brought by his dependents against the person 
who caused the injury. Attempts have been made in such cases to refer 
the liability of the person causing the injury to the law of the state of the 
death. But while the person causing the injury may have caused the 
ensuing death, that person is not in any way responsible for the location of 
the death in some other state. It would be a strange result if, because the 
injured person was moved into a particular state whose law was especially 
unfavourable to the person who caused the death, that person's liability 


8Thomas v. Western Union Telegraph Co., (1901) 25 Tex. Civ. App. 398, 61 S.W. 
501. 
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was increased. Hence in cases of this type, the courts have refused to 
consider the provisions of the law of the state of death.* 

In the Thomas Case and the death cases it was the defendant who was 
entitled to object to the application of a particular law on the ground that 
he was not responsible for its connexion with the case. There are other 
types of cases in which the plaintiff might make this objection. Suppose 
that a defendant, having injured the plaintiff in state X, dies domiciled 
in state Y. Under the law of state X, defendant’s estate must pay damages ; 
under the law of state Y, defendant’s liability ends upon his death. It 
might be argued that the validity of claims against defendant’s estate should 
be referred to the law of his domicile at death ‘and, indeed, one case has 
so held.’ But this choice of law seems unfair to plaintiff, inasmuch as he 
has nothing to do with defendant's selection of a domicile. A simpler and 
fairer solution would be to refer the legal effect of defendant’s death to the 
law of the state of the wrong and this has been generally adopted." 

Every branch of conflict of laws offers instances of multiple contact cases 
in which one of the factual contacts is unconnected, or too remotely connected 
with the conduct of one party. Some illustrations may be found in the 
field of assignments of contractual obligations. Suppose D is bound under 
a contract, exclusively connected with state X, to pay $500 to C. By the 
law of state X, an assignment of this obligation by C will not give the 
assignee any claim against D. C assigns the obligation to T in state Y 
whose law under these circumstances would give T an enforceable claim 
against D. T brings an action against D and argues that by virtue of his 
assignment, made in state Y, he has a right of direct recourse against D. 
This argument fails to give due consideration to D’s position. His obli- 
gation to C was governed by the law of state X. That law provided that 
C could not substitute any other creditor. To allow C to substitute T 
might place a burden upon D; he might wish to deal with C alone. An 


assignable obligation might also involve D in trouble with disputing 
claimants. Now, although the law of state X made D’s obligation non- 
transferable, T claims that it was transferred to him under the law of state 
Y. But what is the law of state Y to D? He has done nothing to subject 


his rights to the law of state Y. Any connexion which the transaction has 


4DeHam v. Mexican National R. Co., (1893) 86 Tex. 68; 23 S.W. 381; Louisville 
etc. R. Co. v. Williams, (1897) 113 Ala. 402, 21 So. 938; Derr v. Lehigh Valley R. Co., 
(1893) 158 Pa. 365, 27 Atl. 1002. 

’Whitten v. Bennett, (C. C. Conn., 1896) 77 Fed. 271. 

®Ormsby v. Chase, (1933) 290 U.S. 387, 54 Sup. Ct. 211; Friedman v. Greenberg, 
(1933) 110 N.J.L. 462, 166 Atl. 119; Sumner v. Brown, (1933) 312 Pa. 124, 167 Atl. 
315; Kertson v. Johnson, (1932) 185 Minn. 591, 242 N.W. 329. 
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with state Y is due entirely to the activity of C and T. It would be unfair 
to allow the law of state Y to affect D’s position and it ought to be excluded 
from consideration.’ 

A more complex variation of the problem we have been discussing is 
found in Badger Machinery Co. v. United States Bank and Trust Co.* In 
that case, D issued certain bonds in favour of C, their contract being ex- 
clusively connected with Wisconsin. The issue of these bonds was induced 
by C’s fraud and he gave no consideration for them. C subsequently took 
the bonds to New Mexico, and there pledged them to T for a pre-existing 
debt. T then sued D. Under the law of Wisconsin, the law of the original 
obligation, the bonds would be void in the hands of C because of his fraud, 
but a bona fide holder in due course would be protected and allowed to 
recover from D.* T could not qualify as a holder in due course under 
Wisconsin law because he did not give a sufficient consideration for the 
bonds. T, however, relied upon the law of New Mexico which would 
regard the consideration given by him as sufficient for him to qualify as a 
holder in due course. He argued that since he took the bonds in New 
Mexico its law should govern his right. The court refused to enforce the 
New Mexico law and dismissed T’s action. The decision seems very sound, 
for D had done nothing to connect the case with New Mexico or its law. 
His transaction with C was solely connected with Wisconsin and by Wis- 
consin law he was liable to no one except a person who took the bonds as 
a bona fide holder in due course. His obligation could not fairly be 
enlarged because C took the bonds into New Mexico. New Mexico law 
might affect the rights of C and T; it ought not to affect those of D. 

Let us pass on now to a consideration of the significance in multiple 
contact cases of another basic choice-of-law policy : the policy of recognizing 
the interest of states in transactions occurring in their territories. Where 
a transaction, exclusively connected with state X, gives rise to litigation 
in state Y, the court of state Y may be impelled to apply the law of state X 
because the decision of the case affects the interests of the government and 
community of state X. The degree to which these interests are affected 
will no doubt vary according to the nature of the transaction but in any 
event the interests of state X will be greater than those of other states. 
When we come to consider the significance of this policy in multiple contact 
cases, we find that it may impel us to take into consideration the interests 
of several states since a multiple contact case is necessarily connected with 
two or more states. For example: suppose an employer, carrying on 


*See Restatement of Conflict of Laws (St. Paul, 1934), s. 348. 
8Badger Machinery Co. v. United States Bank and Trust Co., (1917) 166 Wis. 18, 
163 N.W. 188. 
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business in state X, hires an employee there. The employee’s work takes 
him into state Y and in the course of his work he is injured there. The 
employee brings an action against the employer. If the law of state Y 
would give the employee a cause of action under the circumstances of his 
injury, it may be argued with force that state Y has an interest in protecting 
employees who are injured there. Its policy in such matters ought to be 
respected and its law enforced. Various decisions support this view.° 
Suppose, on the other hand, that the law of state Y would give the employee 
no cause of action on the facts, but the law of state X, the state of hiring, 
would do so. Has state X such an interest in the transaction that the 
employee should be allowed to invoke the protection of its laws? Seemingly 
it has. The contract of employment was made in state X; perhaps the 
employee relied on the protection of state X law. Part at least of his 
services were performed in state X. May not state X have a legitimate 
interest in protecting the employee who has been hired there and worked 
there, even in relation to injuries sustained while he is in another state? 
There is considerable authority for the view that, in a case of this type, 
the law of state Y may confer a cause of action upon the employee too."® 
The result is that the employee has the benefit of an alternative reference 
to the law of either state X or state Y. In favour of this result, it may 
be said, in a negative way, that the employer cannot complain that the 
case is not sufficiently connected with both states. 

But the policies of the various state laws connected with a multiple 
contact case cannot always be reconciled as easily as this. Sometimes the 
policy of one state’s law comes into direct conflict with that of another’s. 
There is no necessary conflict in the case we have just considered. It is 
not likely that because state Y does not give the employee a right to 
recover for his injury it has any clear policy against such a recovery. The 
fact that a cause of action is not given does not always mean that one is 
purposefully denied. But a situation may arise where the policy of one 
state favours a cause of action and the policy of another opposes it. Suppose 
a sheriff, standing in state X, shoots an escaping criminal who has crossed 
the border into state Y. The law of state X makes the shooting of escaping 
criminals a privileged act; the law of state Y forbids it. Here the two 





*Dormidy v. Sharon Boiler Works, (C.C. Pa., 1904) 127 Fed. 485; Smith v. 
Southern R. Co., (1910) 87 S.C. 136, 69 S.E. 18; Dupont v. Quebec Steamship Co., 
(1896) 11 Que. S.C. 188. 

10Williams v. Southern R. Co., (1901) 128 N.C. 286, 38 S.E. 893; The Laming- 
ton, (D.C. N.Y., 1898) 87 Fed. 752; Grand Trunk R. Co. v. Wright, (C.C.A. 6th, 1927) 
21 F. (2d), 814. 
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states’ policies clash and the court of the forum will have to choose between 
them. 

For another example, let us revert to our employer-employee case. 
The employee having been hired and employed in state X is injured in 
state Y. Suppose the law of state X gives the employee a right to an 
award of compensation before a special state X tribunal, but forbids him 
to take any other proceedings for recovery before any other court or 
tribunal whatsoever. The law of state Y is to the same effect. If the 
employee claims an award before the state Y compensation tribunal, that 
body will doubtless obey the law of state Y and hear his claim, but in doing 
so it will have to disregard the law and policy of state X. Such cases have 
come before the courts and given rise to considerable difficulty." 

But whether the policies of the various state laws involved in a conflict 
problem can be reconciled or not, it is always most important that they 
should be given fair and tolerant consideration by the court of the forum. 
In solving a multiple contact problem a court ought to study carefully 
the relevant rules of the various state laws involved, and try to discover 
the social policies which they are meant to achieve. They ought to be 
examined in their context as part of the law of their state of origin. Their 
history in that state ought, if necessary, to be investigated. Very careful 
consideration of this kind is usually given to the rules of the forum’s internal 
law when the forum is one of the connected states. In such cases, the rules 
of the forum are well known to the court, and it has, from experience, some 
insight into their scope and functions. But rules of foreign law are not 
always well understood or sympathetically studied. It is difficult to read 
Lord Justice Selwyn’s judgement in The Halley’? without sensing a deep 
antipathy to the rules of Belgian law involved in that case, and recalling 
Judge Cardozo’s remark in the Loucks Case :* “We are not so provincial 
as to say that every solution of a problem is wrong because we deal with it 
otherwise at home.” 

A careful consideration of the policies and purposes of a particular 
rule of internal law will often indicate what effect ought to be given to it 
in a multiple contact situation. An excellent illustration is the case of 
Williams v. Pope Manufacturing Co.** The plaintiff, a married woman, 
domiciled in Mississippi, had been wrongfully imprisoned by defendant's 


11See, for example, Pacific Employers Ins. Co. v. Industrial Accident Commission 
of California, (1938) 10 Cal. (2d) 567, 75 Pac. (2d) 1058, affirmed (1939) 306 U.S. 
493, 59 Sup. Ct. 629. 

12The Halley, (1868) L.R. 2 P.C. 193, 5 Moo. P.C. N.S. 262, 16 Eng. Rep. 514. 

18. oucks v. Standard Oil Co., (1918) 224 N.Y. 99, 120 N.E. 198. 

14Williams v. Pope Manufacturing Co., (1900) 52 La. Ann. 1417, 27 So. 851. 
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agents in Louisiana. Under the law of Louisiana, a husband and wife held 
all rights of property, including rights of action for torts, in common under 
the husband’s control, and actions to enforce such rights had to be brought 
in his name. Under the law of plaintiff's domicile, Mississippi, she was 
entitled to bring her action alone. When the plaintiff brought action in a 
Louisiana court in her own name, defendant argued that the case should 
be governed by the law of the place of wrong, Louisiana, and that under 
that law the husband, not the wife, was the proper plaintiff. But the court 
refused to accept this argument. Analysing the Louisiana rule requiring 
the action to be brought in the husband’s name, they held that the rule was 
meant to regulate the property relations of married couples domiciled in 
Louisiana, but was not meant to affect the rights of every married woman 
injured in Louisiana. Since the plaintiff was domiciled in Mississippi, 
the rule had no application to her and she was allowed to continue the 
action in her own name. 

This decision really turned upon the purpose of the Louisiana rule 
governing suits by married women. Since the wrongful imprisonment 
occurred in Louisiana, that state would obviously have an interest in 
punishing the defendant for his wrong and determining what reparation 
should be paid to the plaintiff. Had Louisiana law deemed it expedient 
for any reason to create a privilege in favour of defendant’s conduct, this too 
would be clearly a matter of interest to Louisiana. But the court felt that 
the Louisiana rule regulating property rights of spouses was designed only 
to control married couples who lived in Louisiana. Since plaintiff and 
her husband lived in Mississippi, their relations with respect to their 
property were of little interest to Louisiana, of more interest to Mississippi. 
Perhaps the court also thought that the application of Louisiana law to one 
particular aspect of the spouses’ property relations inter se would be some- 
what inconvenient for them. 

With Williams v. Pope Manufacturing Co. may be compared Buckeye v. 
Buckeye.* Defendant injured plaintiff while operating a motor car in 
Illinois. Subsequently, the parties were married and established a domicile 
in the state of Wisconsin. Defendant, the husband, contended that the 
case should be governed by the law of. Illinois, where the injury took 
place, and that under Illinois law a wife could not sue her husband. 
Plaintiff admitted that Illinois law should determine the extent of her 
husband’s liability for her injury, but argued that the Illinois rule forbidding 
actions between spouses was not meant to govern spouses living outside 
Illinois. That rule, she argued, was not intended to permit husbands to 
injure their wives with impunity. Its purpose would seem to be the 


15 Buckeye v. Buckeye, (1931) 203 Wis. 248, 234 N.W. 342. 
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preservation of peace and harmony between married couples living in the 
state of Illinois. It ought not to affect the position of plaintiff and de- 
fendant who lived in Wisconsin. 

But the Wisconsin court which tried the action did not accept this 
argument. Because the injury occurred in Illinois, they applied the 
Illinois rule barring suits between spouses, apparently without regard to 
its special nature and policy. This somewhat indiscriminate application of 
Illinois law has been criticized. It exemplifies a mechanical approach to 
the problem of reconciling conflicts of law, a tendency to apply choice-of-law 
theories in a sweeping fashion without regard to the policy of the internal 
laws concerned. 

A careful comparison of the policies of the rules of internal law involved 
in two similar cases will frequently reveal an important distinction which 
will explain why the two cases have been differently decided. For instance, 
Badger Machinery Co. v. United States Bank and Trust Co.* might at 
first sight appear to be inconsistent with the authorities holding that title 
to a negotiable instrument may be transferred by a forged endorsement 
where such a transfer is valid by the law of the place of transfer, even 
though it would be invalid under the law governing the primary debtor’s 
obligation. To illustrate: D makes a note in favour of C, drawn and 
payable in state X. C loses the note in state Y. S finds it and, forging C’s 
endorsement, purports to transfer it to T, a bona fide purchaser of the note. 
By the law of state Y where the purported transfer to T occurs, T would 
obtain a good title to the note and could recover from D. By the law of 
state X, T acquires no title through the forgery and could not recover from 
D. The authorities referred to’’ hold that T may rely upon the law of 
state Y and recover from D. 

Against this result, it might be argued, upon the analogy of the Badger 
Machinery Co. Case, that D has done nothing to connect the case with state 
Y and hence state Y’s law ought not to be applied in such a way as to 
enlarge his obligation. By the law of state X, which governs D’s obligation, 
he is not liable to any person claiming through a forged endorsement. Such 
a liability ought not to be imposed upon him by virtue of the law of state Y 
because there is no connexion between that state and his conduct. But this 
argument completely misses the point because the law of state Y, properly 
understood, does not really place any new burden upon D. In the Badger 


16Badger Machinery Co. v. United States Bank and Trust Co., (1917) 166 Wis. 18, 
163 N.W. 188. 
17United States v. Guaranty Trust Co. of New York, (1934) 293 U.S. 340, 55 


S. Ct. 221; Restatement of Conflict of Laws (St. Paul, 1934), s. 349 and comment 
thereon. 
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Machinery Co. Case, the law of Wisconsin (analogous to state X) gave C 
no claim against D, but made it possible for certain persons to acquire an 
entirely new claim against D. The law of state Y, by enlarging this 
possibility, imposed a greater burden upon D. 

In the forged endorsement cases the law of state X gives C a perfectly 
valid claim against D which may be transferred to certain persons. The 
law of state Y enlarges this possibility of transfer but this places no new 
burden on D. Indeed it improves his position because it enables him 
safely to pay a holder of the note whether the endorsements are valid or 
not. Since resort to the law of state Y to establish T’s title does not 
increase D’s obligation, he has no right to complain of it. In brief, the 
distinction between the forged endorsement cases and the Badger Machinery 
Co. Case appears to be this: in the forged endorsement cases the policy of 
the law of state Y is to facilitate the transfer of negotiable paper by making 
forged endorsements valid, a rule which does not seriously affect D’s 
position. In the Badger Machinery Co. Case the policy of the law of New 
Mexico was to enlarge the possibility of a maker of a voidable note becoming 
liable to a purchaser thereof, a matter of direct concern to D. 

We have already noted that the interest or policy of one state involved 
in a multiple contact case may come into direct conflict with that of another 
such state. It is also possible that the interest or policy of one state may run 
counter to some general choice-of-law policy, such as that which requires 
a significant contact between the conduct of the parties and the laws applied 
to decide the case. One example of such a conflict is found in the cases 
where a party pleads incapacity under his domiciliary law. Suppose A 
and B make a contract in state X to be performed there. In litigation 
arising out of it B pleads that under the law of his domicile, state Y, he 
has no contractual capacity. A may well object that, from his point of 
view, the connexion between the case and state Y is too slight to justify 
the application of its law to govern his rights. B ought not to be allowed 
to go about making contracts in state X, sheathed in the incapacity of his 
domiciliary law. On the other hand, it is arguable that since the connexion 
between B and state Y was established before the contract was made, 
A ought to have taken the law of state Y into consideration. Though the 
connexion is remote, it was established before any transactions occurred 
between the parties and A had an opportunity to appreciate its significance. 
A further argument may be made in favour of recognizing state Y’s policy 
to protect certain classes of persons from contractual liability. Under these 
circumstances, several courts have allowed B to rely upon the law of his 
domicile in spite of the unsatisfactory nature of its connexion with the 
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case."* It may be doubted, however, whether a domiciliary incapacity 
would be allowed to protect a defendant who had committed a tort in some 
other state. 

Uniformity in the adjudication of conflict cases was the third choice-of- 
law policy which we found to be important in cases connected with a single 
state. When two persons have become involved in a controversy, that 
controversy, wherever litigated, ought to be dealt with in the same way. 
This idea applies to multiple contact cases as well as others. In deciding 
a multiple contact case, the court of the forum ought to try to give the same 
decision as any other court would give. But in such cases the court does 
not usually have the assistance of prior decisions by other courts upon the 
same set of facts combined with the same background of relevant laws. 
The permutations and combinations of facts and laws are so numerous that 
many a multiple contact case is the only one of its kind. Under such cir- 
cumstances the court of the forum must do the best it can with the materials 
available. Occasionally a congruent precedent may be found. Thus the 
problem of Buckeye v. Buckeye*® discussed above, has presented itself in 
several subsequent decisions in which that case has been followed.”® But 
for many multiple contact problems there will be no exact precedent and 
the court which first encounters them will have to base its decision upon a 
consideration of various choice-of-law policies other than uniformity and 
try and reach a result which would commend itself to other courts of other 
states dealing with the same problem. 

What has been said of the choice-of-law policy of uniformity applies 
in large measure to the policy of predictability. It is most desirable that 
the parties to a controversy involving a multiple contact problem should be 
able to forecast the probable outcome of litigation. Very frequently, how- 
ever, multiple contact problems are raised which have no exact counterpart 
in the recorded jurisprudence of the forum or any other jurisdiction. To 
that extent the task of predicting judicial results will be rendered more 
difficult. It will be no more difficult, however, than in the case of a con- 
troversy which raises a novel and undecided point of internal law. 

This concludes our discussion of the operation of choice-of-law policies 
in multiple contact cases. Needless to say, there are many other choice-of- 
law policies which may affect the decision of such cases beside those which 


18Union Trust Co. v. Grosman, (1918) 245 U.S. 412, 38 Sup. Ct. 147; First 
National Bank v. Shaw, (1902) 109 Tenn. 237, 70 S.W. 807; Taylor v. Leonard, (Tex. 
Civ. App., 1925) 275 S.W. 134. 

19Buckeye v. Buckeye, (1931) 203 Wis. 248, 234 N.W. 342. 

20Dawson v. Dawson, (1931) 224 Ala. 13, 138 So. 414; Howard v. Howard, 
(1931) 200 N.C. 574, 158 S.E. 101; Gray v. Gray, (1934) 87 N.H. 82, 174 Atl. 508. 
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we have considered. And the operation of those which we have 
considered might, of course, be much more profusely illustrated and 
explained. Enough has been said, it is hoped, to demonstrate the thesis 
that a multiple contact case may involve a number of policy factors, 
some of them not always obvious, and that the solution of such cases 
requires a careful consideration of basic choice-of-law policies. Unlike 
the simpler cases connected with a single jurisdiction, a multiple contact case 
cannot usually be settled by the application of some general choice-of-law 
principle. If a tort, committed in state X, is litigated in state Y the court 
of state Y can dispose of the case by simply following the general choice-of- 
law principle that liability in tort is governed by the law of the state of 
wrong and applying the law of state X. Provided the procedural rules 
of state Y are not allowed to give either party an undue advantage, the 
result will probably be quite satisfactory. The court will not need to weigh 
carefully the various choice-of-law policies which require the application 
of the law of the place of wrong in such cases. But if the case is compli- 
cated by the additional factor that the injured party has assigned his cause 
of action to the plaintiff in state Y, a multiple contact case will be presented 
which will demand a more intensive examination of the policy factors 
involved. The court will have to ask itself whether there is a sufficient 
connexion between the conduct of the defendant and the state where the 
assignment occurred, and the policies of the internal laws of state X and 
state Y may need to be studied. There are no easy short-cuts to the 
solution of multiple contact cases ; it is only by a careful consideration of the 
factual contacts with the various states involved, the laws and policies of 
those states, and the purposes and policies of the conflict of laws that just 
and satisfactory results can be achieved.” 
Morratt Hancock 


School of Law, University of Toronto. 


21See also, in support of this point of view, D. F. Cavers, “A Critique of the 
Choice-of-law Problem” in 47 Harvard Law Review (1933), at p. 173. 
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IN a wide aspect of the law, there are two systems to be considered. 

There is the jus non scriptum, sacred to English lawyers; and there is 
the jus scriptum, equally sacred to civilians. We do not propose to deal 
with the question which of the two systems is preferable; neither do we 
propose to enumerate the advantages and disadvantages of one and the 
other. All this has been done by competent legal writers ; and, should the 
enumeration of one writer leave a certain argument unmentioned, it is 
certainly made up for by others. The problem is not a new one. It has 
occupied the interest of legal thinkers and philosophers for many centuries. 

Long before the problem was subjected to conscious scientific research, 
the struggle between the two systems was in progress via facti—indeed for 
two thousand years or more. It simply happened that a tribe agreed that 
its chief priest, or later its king, should decide litigious questions purely 
according to his own sense of justice, without being bound by any fixed 
rules, while another tribe, aware or not of advantages or disadvantages of 
one or the other method, preferred to have laid down certain principles 
according to which justice had to be administered. Of course, systems 
changed ; not only as far as different tribes are concerned, but also within 
the legal armoury of one and the same tribe. So too, rules, even if laid 
down and fixed in advance, were regularly applied by discretion, which 
led in many cases to the creation of judge-made law which ran parallel to, 
or supplemented, or even altered the fixed rules. 

What we propose to investigate is the question whether the two systems 
are really in definite contrast, whether one without the other is sufficient 
to satisfy permanently the legal needs of mankind. We are interested in 
the question whether these systems are not bound to take over the reign in 
turns like day and night, winter and summer, rain and sunshine, having each 
its function which can, however, be achieved only by following each other. 
Or is it not the case that not by following each other, but by existing side 
by side and permanently working together, their destination is to fertilize 
each other, so as to prevent them from becoming sterile ? 

Within the limited space of this article we cannot afford to investigate 
the problem in the light of Hegelian ideas of history being the standard 
bearer of reason and not individuals, on which basis he regards social life, 
including the products of law-making agencies, as expressions or results 
of an evolutionary dynamic and historic process which takes shape in thesis, 
antithesis, and synthesis. We might try to substitute for thesis the 
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uncodified system of law, and for antithesis the codified system, and for 
synthesis some reasonable and workable combination of both. Within our 
limited space we can also only allude to Sir Henry Maine’s doctrine 
describing the movement of the progressive societies, and to Herbert 
Spencer’s doctrine which regards civilization, as well as law, as the product 
of a biological organic evolution. 

Similarly, we can only allude to the essential problem lying behind all 
these doctrines. Is justice changeable, or is it an everlasting concept? 
Consequently, when changes of positive rules of law are being made, there 
is the query whether JUSTICE ITSELF HAS CHANGED or is it that it was now 
perceived that the former rule of law did not attain or was unfit to attain 
or materialize what is regarded as EVERLASTING JUSTICE, which itself is 
unchangeable ?? This difference might have been one of the reasons 
leading to the development of the two systems, and this finds also its expres- 
sion in the aims of the two systems. One to build up a legal system as 
complete as it possibly can be, whereby, at least in the beginning, it was 
assumed that such rational system can be of permanent value; the other to 
decide exactly the case lying before the court, anxiously avoiding laying 
down a rule which goes further than required by the specific case. But 
we wish to investigate the problem not from the jurisprudential and 
philosophical angle, but from an aperg¢u of the history of four European 
civil codes, and the two European systems having no civil codes. 

The first of these civil codes is that of France, introduced in 1804. 
Before dealing with it, let us glance at earlier developments involving the 
particular point of our investigation. Until 1790, judges had the power 
to make so-called arréts de réglement—i.e., to make decisions the effect of 
which went beyond the litigation in question, and was authority for future 
cases. Such arréts were regarded as having binding force for lower courts. 
By the Act of 1790, courts were deprived of this power, and the pouvoir 
réglementaire was reserved for the executive power, based on the principle 
of separation of powers. In a word, the judge was to give his decree, but 
not to make the law; to apply the law only and not to extend it. This 
power’ was withheld from the courts also by the Civil Code, in art. 5: “Tl est 


‘It is commonly said of certain cases that “the law has been changed.” Does this 
mean that until this time justice itself was different, so that the earlier cases which 
were decided differently were correctly decided according to an old justice, and the 
later cases correctly decided according to a new justice, or does it mean that justice 
is always the same, that it is only sometimes not perceived correctly; in which case 
the earlier judgements did not amount to satisfy the requirements of an unchanged and 
unchangeable concept of justice? 

2Pouvoir réglementaire, which was regarded as legislation by delegation. 
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défendu aux juges de prononcer par voie de disposition générale et régle- 
mentaire sur les causes qui leur sont soumises.”” The legislators attached 
such importance to this rule that it was considered necessary to put judges 
who acted contrary to this rule under penal sanctions, by art. 127 of the 
Criminal Code.* This was the result of the attitude taken by the French 
revolution, which held that the statute must satisfy everybody; and the 
right of courts to create law seemed to be the greatest danger threatening 
those social classes whose representatives or exponents were, as a rule, 
not members of the bench, or at least were not so before the revolution. 
This is very similar to the attitude taken by the Roman plebeians when 
they sought to make laws known, and to end a situation in which law was 
a secret science, known only to pontifices and patricians. Under the 
tribunus plebis, Terentilius Arsa, the plebs revolted in 462 B.C., and, after 
years of struggle, the movement led to the enactment of the x11 Tables, 
in or about 450 B.C. 

In both of these cases, the impulse toward codification sprang from 
the fear that the contrary system, of a free finding of law, was bound to 
favour those social classes from whom the judges were recruited. The 
basic idea in the minds of those who favoured the new order was that it 
was feasible to build up, upon rational grounds, a workable code that should 
be able to foresee and provide for all possible legal problems that might 
thereafter arise. We should be rather daring were we to attribute to the 
earliest reformers that sharp perception of detail that came with the con- 
troversies of Thibault and Savigny in the early years of the nineteenth 
century and with the tendencies of the historical school of jurisprudence.‘ 
We simply note that when we examine the story of codification and non- 
codification we must, if we are thorough, go very far back for our original 
protagonists. 

Our topic is illustrated by the rule of interpretation contained in art. 4 
of the French Code, which says that “a judge refusing to decide a case under 
the pretext of silence, obscurity or insufficiency of the statute can be perse- 
cuted as guilty of denying justice.” There is in fact a corresponding 
section in the Criminal Code.* 


The legislator could not overlook the fact that gaps and deficiencies 


3Art. 127. “Seront coupable de forfaiture, et punis de la degradation 1. Les juges, 
les procurateurs généraux et . . . qui ce seront immiscés dans l’exercise du pouvoir 
législatif, soit par des réglements contenant des dispositions législatives soit. . . .” 

*E. Burke, 1729-97; F. K. Savigny, 1779-1861; F. Puchta, 1798-1846; Sir Henry 
Maine, 1822-88; J. C. Carter, 1827-1905; O. Gierke, 1841-1921. 

5Art. 185, containing a fine from 200 to 500 francs and an interdiction to exercise 
any public function for from five to twenty years. 
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are unavoidable ; and therefore, by art. 4, a duty was imposed on judges 
for the effective discharge of their task, for which purpose a certain implied 
power must be assumed. This power, however, does not amount to the 
right of giving dispositions générals et réglementaires, which might extend 
to other than the specific case to be decided, but it involves the implied 
power to render judgement even should it be necessary to overcome the 
mentioned deficiences. Now, the question comes up whether, with regard 
to a power of interpretation large enough to comply with art. 5, the rule 
that the judge can create no law has any longer any practical application. 

If we distinguish, as we must, between the power of judges to 
create rules for specific cases and the binding force of such rules for 
future cases, then we can observe that the Code has granted to 
judges the first mentioned power in contradiction to the principles repre- 
sented by Le Chapelier and Robespierre, who, like others even after the 
creation of the Code, wished to reserve all interpretation to the lawgiver. 
But the second power was expressly withheld by art. 5. The judge was 
thereafter empowered and obliged to decide even in cases described in art. 4, 
but in respect of the given case only. Even the decisions of the cour de 
cassation had until 1837* no binding force upon lower courts, neither in 
general nor in the particular case. Should a lower court, after its judge- 
ment had been twice annulled, give judgement for the third time, in contra- 
diction of the legal opinion expressed by the cour de cassation, this operated 
only by referring the matter to the legislators and asking for an interpreta- 
tion which would bind all the courts. The Statute of 1837 declared that 
the cour de cassation in the common session of all its chambers could decide 
questions of law with binding force for the specific case only, and only if 
the lower court, after its decision has been once quashed, reached for the 
second time the same decision. A session of all chambers required the 
participation of thirty-four judges. 

This development shows how reluctantly and how restrictedly the 
legislator gave way. But life cannot be caught like a bird in a cage; and 
thoughts in general, and legal convictions in particular, cannot be dictated 
and cannot be brought into a state of frozen immobility. The legislator 
can certainly order that a judge shall be prohibited from pronouncing his 
judgement to be a disposition général et réglementaire, but it cannot rule 


®There were three periods: (a) L’ancien régime, until the Statute of August, 
1790, during which time every court had the right to create binding law for its 
territory; (b) From 1790 until the Statute of April 1, 1837, the cour de cassation was 
to “réferer au legislateur” to solve conflict between itself and lower courts; (c) From 
1837, the cour de cassation can impose its legal conviction upon lower courts for 
specific cases by decisions taken in common session of all its chambers. 
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or prescribe that another judge reading the judgement shall not be im- 
pressed and convinced by its intrinsic persuasive force. It is not sur- 
prising that a decision reached in an assembly of all the judges of the 
highest court, uniting the most excellent legal minds of the generation, 
becomes, via facti, authority for all courts and for future cases although 
not ordered by any rule of law. In fact, courts do not hesitate to follow 
legal opinions laid down by the cour de cassation, which is often referred to 
in the literature as cour régulatrice, because it does not replace the judge- 
ment of the lower court, but annuls and gives regulation how to proceed. 
The example has led to the consequence that even judgements of the cour 
d’appel have been given authority owing to their intrinsic value. And so, 
as a victory of thought over the rigid letter, and of intellect over executive 
power, we find free citation of authorities in all editions of the Code. We 
find also regular periodical publications of court decisions.’ 

The second modern European Code, in order of time, as far as the 
rules we are dealing with are concerned, shows in statu nascendi much the 
same features as the French Code, although the circumstances of its 
creation were different. There was no revolution; the Austrian Code 
was created in 1811 in a quiet atmosphere, and was not insisted upon by 
any “lower social class.” There was no military dictator in the chair of 
the committee deciding on opposing legal views. A judge of high reputa- 
tion and professor of law, a member of the nobility, Freiherr von Zeiller, 
was the head of the committee ; and the committee was composed of legal 
practitioners and teachers of law. Nevertheless the Code came to similar 
conclusions in the particular questions we have already noted. S. 7 of 
the Austrian Code says that if a case cannot be decided according to the 
letter or the common sense of the statute, then an analogy must be drawn 
from other provisions in the statute, and, should the doubt not be removable 
by these means, the natural rules of law must be applied, after careful 
consideration of all circumstances. 

Freiherr von Zeiller said, in his commentary, that even though it was 
not the task of the lawgiver, in private-law legislation, to promote morals, 
but rather to secure justice and free enjoyment to one’s rights, nevertheless 
it was necessary that private law shall be governed by respect for human 
dignity, equity, good morals, and religion. 


The French revolution, based on proletarian ideas and strongly opposed 
to religion, reached the same conclusion as the strongly bourgeois Austrian 
committee, which was much devoted to religion. The only explanation to 
be offered is the strong adherence to natural-law ideas, which made both 


*Dalloz, Receuil périodique d’arréts, and others. 
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believe that a complete system of law could be created and maintained 
unchanged® although art. 4 of the French Code and art. 7 of the Austrian 
Code disclose some timid doubts as to the perdurability of such a condition. 

S. 12 of the Austrian Code, declaring that “judgements given in par- 
ticular cases never have the force of law and cannot be extended to other 
cases or other persons,” turned out to be quite as unworkable as the similar 
rule of French law. The president of the supreme court ordered, in 1872, 
by an “Instruction,” which was consented to by a special order of the 
Emperor, that should one of the chambers of the court so decide, its 
judgement, by which questions of principal importance referring to private 
law or civil procedure were disposed of, should be entered in a so-called 
“Repertory of Decisions.” The effect of such entry was that should 
one or the other chambers of the supreme court wish to deviate from a 
former decision entered in the repertory, this could be done only upon 
a decision of a so-called fortified chamber of fifteen judges. A decision 
rendered by such fortified chamber was to be entered into a so-called 
“Book of Precedents” (Judikatenbuch) and a decision so made and 
recorded could be deviated from only upon a decision of a chamber of 
twenty-one judges. This binding force is, however, decreed only for 
the chambers of the supreme court, and not expressly concerns the lower 
courts. Nevertheless, we can see, as we see in regard to France, that 
code editions and text-books are full of citations of court decisions; there 
are official law reports, to which reference is made in pleadings, in judge- 
ments, and in legal literature. 

The third modern Code, in order of time, is that of Germany, which 
came into force in 1900. It does not contain any rules regarding the 
law-making power of judges or the interpretation of legal rules.° There 
is neither a permission for nor a prohibition against judges making rules 
of law. It is left to legal science to work out rules and methods for dealing 
with questions on which the code is silent, obscure, or insufficient. Josef 
Kohler’® has dealt brilliantly with the problems of interpretation of the 
statutes in matters of private law. He declares that interpretation means 
finding the spirit and meaning which is hidden behind the words used—not 





8The Code of Frederick the Great of 1794 was created with the intention that 
“all contingencies shall be provided for with such careful minuteness that no possible 
doubt could arise at any future time.” Judges were not to have any discretion as 
regards interpretation, but were to consult a royal committee as to any doubtful 
questions, and were to be absolutely bound by its answer. 

*Rules for interpretation of contracts are given in ss. 157 and 242, but no dis- 
positions for the interpretation of rules of law. 

10] ehrbuch des biirgerlichen Rechtes (1906), vol. I, pp. 110-34. 
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the spirit and meaning of what the legislator wished or intended to 
express, but what it has expressed in fact. So he contrasts the quest for 
an individualistic interpretation with the quest for a sociological interpre- 
tation. In the same way, he distinguishes in our thinking the individualistic 
function from the sociological one. What an individual is thinking is 
to a large extent not his own mental work but something reflecting all 
the results of the mental strife of past centuries, with infinite connexions 
in time and space, and hidden antecedents and consequences of which the 
individual is not aware. 

The legislator is a man at once the creature of his time and the heir 
of past centuries. He is saturated with the ideas of his time and with the 
culture surrounding him. These are the essence of a sociological process. 
Therefore he concludes that statutes are not to be interpreted according 
to the thoughts and the will of the lawgiver, but sociologically as a product 
of the people of that past age to which the lawgiver belonged.** Kohler 
makes it clear that the law is much wiser than the lawgiver, and that the 
lawgiver is frequently not the right interpreter. In Kohler’s view, it is 
by no means necessary or even desirable that isolated rules of law shall 
have one meaning, and one meaning only. They are designed to provide 
for a multitude of contingent and unexpected situations. It is the task 
of legal science (Rechtswissenschaft) to choose, from among all possible 
meanings, that which is best fitted to deal with present and actual problems 
in the law. He repudiates the idea that the interpretation of law is, or 
can be expected to be, static. That interpretation must follow evolutionary 
trends, cultural, social, and economic. Kohler therefore denies in toto the 
existence of one single, eternally right, interpretation for any given rule of 
law.** He regards the judicial interpretation of legal rules as a source 
of customary law, to which he attributes the force and power of altering 
the law, as well as filling gaps of the system. In accordance with the 
general concept of civil law, he recognizes this power of judge-made law 
only if it is not exercised in respect of an isolated decision but is the result 
of a continuous practice. Jurisprudence is to him as to all civilians, “La 
maniére dont un tribunal juge habituellement telle ou telle question.” 

And now we turn to the fourth, and most admirable creation of modern 
private-law codification, the Swiss Civil Code, which came into force in 
1912. This contains, in s. 1, the following rule: “The statute applies 
to all questions of law on which it contains any provision by its wording 
or interpretation. Should it not be possible to derive from the statute a 
rule, the judge shall decide according to customary law, and where such 


11Qbserve the differences between Kohler and Savigny. 
12Compare Dean Roscoe Pound, Wendell Oliver Holmes, and Eugen Ehrlich. 
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is also lacking, then according to a rule which he as lawgiver would create. 
In this he shall follow the approved doctrine and tradition.” 

The Swiss Code has been influenced by the laws of neighbouring 
states—France, Austria, Germany. Yet, when we consider the laws of 
that little republic, what do we find? We have seen an express prohibition, 
in French and Austrian civil codes, against judges stating general rules; 
and we have even seen penal sanctions, in France, directed against such 
practices. We have seen that the German Civil Code is silent in the matter. 
The Swiss Code, however, brings back customary law, doctrine, tradition, 
as sources of a living law, and reinstates the judge as legislator. All this, 
it must be remembered, is contained in a code in which, according to ortho- 
dox opinion, codified law and judge-made law still stand in resolute opposi- 
tion—still stand, as the old saying has it, as water to fire. 

What is the lesson to be drawn from these remarkable phenomena? 
Have we not to draw the conclusion that neither of the two systems can 
exist forever for itself? We see that in statute-law countries the trend 
goes towards giving wider and wider space to judge-made law, and in 
common-law countries the trend goes unmistakably towards codification, 
even against the strong opposition of persistently rigid and ultra- 
conservative practitioners. It does not diminish the truth of this sentence 
that, in some countries, the power granted to judges is given not openly 
as law-making power, but is disguised as judicial interpretation only, or 
that, in some countries, the power extends to the particular case only, and 
in others to creating general rules, and finally, in some, to a mixed system. 
That means that, in certain cases, the judge-made rule applies only to the 
particular case, in others to cases in general according to the jurisdictional 
level of the court giving or creating the rule, and according as to whether 
the decision was reached in a normal chamber, in a fortified chamber, or 
in the common session of all the chambers. 

In our analysis of European systems we left one to the last, which is 
not a code-law system, but is based on custom. It is the Hungarian law 
which, in its historical development, is very much akin to English law. The 
differences can be seen in the fact that in Hungarian law a rule pronounced 
by court becomes binding, not by its own force, but by virtue of an assump- 
tion that, when followed by other courts, and so gaining a certain stability, 
it proves the public legal conviction. So the judgement does not create 
law, but is a proof of its existence when constantly followed. This is 
the historical view ; but the modern law is familiar with the idea of a judge- 
ment creating law uno actu, as we shall see.’* 





183Compare R. Pound, “Common Law and Legislation” in 21 Harvard Law 
Review, 383. “Today we recognize that the so-called custom is a custom of judicial 
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In relatively early times, it was unconsciously felt (we do not wish 
to say that it would have been understood) that one of the two methods, 
alone, could not satisfy forever the orderly administration of justice. As 
early as 1498, a statute of the national assembly in Hungary ordered a 
compilation of private law rules to be made, taking regard to “existing 
statutes, orders and accepted customs.” The highest judge of the country, 
Stephen Werboczy, was entrusted with this task, which was discharged in 
his work Opus Tripartitum iuris consuetudinarii regni Hungariae. The 
national assembly delegated ten members, who examined and approved the 
work, and it was submitted to the king for consent, sealing, and publication. 
The king in fact consented, but did not seal and despatch the lawbook to 
the single counties, which ceremony was at that time required by the 
constitution’* as means of publishing statutes. So this work never achieved 
the character of statutory law, but it gained general recognition by its 
inherent value, and became binding by custom. It was later quoted, even 
in statutes, simply as Werbdczy's Tripartitum. But with this effort the 
co-operation of the judges in the creation of law was not supposed to be at 
anend. It continued, as changes in social, cultural, and economic structure 
of the state required it. For more than two centuries the Tripartitum was 
operative, and, parallel with it, there operated the law-making or law-finding 
activity of judges. In 1769, on order of the Empress Maria Theresa, a new 
compilation was made,’* comprising the results of the judicial decisions 
since Werboczy. There was, again, no intention to stereotype the collected 
rules, and to exclude further sound development ; and this, in fact, went on 
until 1861, when a so-called Judex Curial Committee worked out “Tem- 
porary Legal Rules’** which were again accepted by both houses of 
parliament, and consented to by the king; but again there was no formal 
sanction, no enactment, and no publication. This codification operated 
by its intrinsic persuasive force, and law-making or law-finding of judges 
decision, not a custom of popular action. We recognize that legislation is the more 
truly democratic form of lawmaking . . . it is a more direct and accurate expression 
of the general will.” 

14The “Bulla aurea” of 1222, very similar to the Magna Charta as to its contents 
as well as to the circumstances of its creation, was promulgated only seven years after 
the English charter. 

15Planum Tabulare sive Decisiones Curiales. 

16These rules were called “temporary” because they were intended to be in use 
only until the completion of the Code, the preparation of which started at the same 
time. The similarity between the development of English and Hungarian private 
law is vividly described by Professor K. Szladits: “A Comparison of Hungarian Cus- 
tomary and English Case Law” in 19 Journal of Comparative Legislation (3rd series), 
X, p. 165. 
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still continued. A statute of 1881 organized the law-making power of 
courts of appeals and of the highest court, the royal curia, in a manner 
similar to that of the French statute of 1837 and of the Austrian regulation 
of 1872, by fortified chambers and common session of all the chambers, 
with binding force for the same court only, or for all lower courts, as the 
case might be. This can be described best as a mixed system whereby 
compilations or “restatements” were combined and constantly developed by 
judicial decisions. Since 1861, the codification of different branches of 
the law made steady progress in Hungary, but the powers of judges in 
interpreting and supplementing rules of law were not affected by codifica- 
tions. 

We must mention briefly the legal system of Czechoslovakia, one of the 
most advanced and most highly cultured of states, with an excellently 
functioning administration of justice. The newly organized state main- 
tained Austrian and Hungarian law respectively in force for the single 
territories which previously belonged to these countries. There was, 
however, set up a special ministry, with the single task of unification of 
the law. In many fields of law, admirable results were achieved, during 
the short period in which the ministry functioned. The preparations for 
a Civil Code were in a very advanced stage when the work was interrupted 
by the tragic events of recent years. This much can however be stated, 
that the draft of the Code is based on the system of giving to judges a wide 
influence in interpretation, in some cases in law-making,—and so ensuring 
the valuable co-operation of courts in the further development of the law.** 

When we look at English law, in the light of all that has been said and 
shown, we find that the trend in the direction of codified law is by no 
means a small affair. There were very early statutory rules governing very 
important problems of private law. To mention only a few, there are 
the rules of the Magna Charta (1215) concerning priority of seizure 
between chattels and land, the order of enforcing debts from principal debtor 
and surety, and the rules in respect of money-lenders. There are, further, 
many statutes, from the fourteenth century onwards, which contain 
important rules of private law.** It is obvious that there was always a 
certain inclination toward creating statutory law. The extensive codifica- 
tions of the nineteenth and the four decades of the twentieth century 
show the growing tendency of this inclination. This codification has 


17Very clear information in concise form on Czechoslovak legislation is given 


” 


by Jaromir Sedlacek, “La Codification du droit civil en Tchécoslovaquie,” in Bulletin 
de la Société de Législation comparée, 1923-5, part referring to 1925, p. 140. 

18Regarding Uses, Wills, Marriages, Limitation of Actions, Statute of Frauds, 
Distress, Landlord and Tenant and many others. 


il 
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covered almost the complete field of the mercantile law, as to which it is 
generally recognized that codification is desirable. It must not be over- 
looked that the codification of mercantile law means essentially a codifica- 
tion of a very substantial part of the law of contract,’® at least of commercial 
contracts, and these make the greatest part of contracts. Of course, accord- 
ing to the basic principles of English law the codification makes only a 
sound basis for a superstructure of judicial decisions. But English statu- 
tory law, created in the nineteenth and twentieth centuries, covers also 
large fields of family law, the law of succession, and the complex of the 
laws of property, administration of estates, land registration, land charges, 
and the law of trusts. 

We think that, in the light of the examples we have shown, there is to 
be drawn the conclusion that all these legal systems*® are tending towards 
a synthesis, i.e. towards conditions under which the codified law shall 
make the basis and the judge-made law a sort of superstructure. This 
is a fabric which is not organized identically in all the systems, but, viewed 
from our angle, these systems have similar effects. The importance of 
the judicial law-shaping effort is not less when there exists a codified law, 
than in the contrary case, because judges are able to follow day by day 
the changes occurring in social, cultural, and economic respects, and so 
they can be, and ought to be, the best guides for the legislators in their 
reforming activities in adjusting codified rules from time to time to the 
requirements of life. 

An analysis of the reasons which lead almost all legal systems to take 
this course that has been indicated would lead us very far afield. It would, 
however, be a highly appreciated reward for the author should this article 
be an inducement for an exchange of views on this special side of our topic. 

At this time one circumstance needs to be mentioned, for it seems to 
us to be one of foremost importance. This is that co-ordination of the 
different branches of the law can be achieved more efficiently by a planned 
and vigilant legislature which takes the initiative than by leaving the shap- 
ing of the law to the hazard whether a certain problem which may require 
reform will or will not come up in cases and whether soon or after many 
years. In most cases, a change in one field of law requires changes in 


19Contracts concerning sale of goods, chattel mortgages, conditional sales, bulk 
sales, contracts relating to goods in possession of agents, liens, etc. It might be of 
some interest to mention that for India a very modern and workable code of the law 
of contract was enacted in 1872. 

20Turkey after becoming a republic adopted the Swiss Civil Code as a whole. 
China and Japan adopted parts from French and others from English, Swiss, and 
German law. 
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other fields, which are organically connected. So we see that when the 
English property law was reformed in 1922-5 numerous connected fields 
of law had to be reformed** and co-ordinated. Law reform or progress 
can be realized in the law-making activities of judges, only step by step, 
and as cases arise; and even when a case arises and a court deviates from 
a former rule, it can do nothing for the immediate institutional co-ordination 
of the new rule with all other related or connected rules. We see, for 
example, that the property rights of married women were not always in full 
co-ordination with their contractual rights ; and even though women might 
be regarded as already fully emancipated as to civil rights, there might have 
been a lack of co-ordination as to the rules of criminal law or of the law of 
torts. The rule that crimes committed by a wife in the presence of her 
husband are presumed to be instigated by the latter was eliminated obviously 
because the legislator, in accordance with the accepted principle, appro- 
priated to women legal independence ; and yet the rule was maintained in 
so far that a defamatory declaration made by a husband to his wife regarding 
a third person is not to be regarded as publication—i.e., not as communica- 
tion to an independent and different person.** There is also the rule that 
a wife cannot sue her husband in tort, whether during the marriage or after 
divorce** although the liability of the husband for the torts of his wife was 
abolished by the Married Women and Tortfeasors Act, 1935. It is certain 
that co-ordination is one of the main aims of English legislation.** There 
is one problem which occurs to us when reflecting on co-ordination of rules 
of law. According to the Sales of Goods Act title to property passes to 
the buyer regularly when the contract is made, and yet he has no rei vindi- 
catio, but action in damages only.”* 


21Agricultural Holdings Act 1923, the Benefices Amendment Act 1923, the 
Settled Land Act 1925, the Trustee Act 1925, Administration of Estate Act 1925, the 
Land Registration Act 1925, and the Land Charge Act 1925. 

22Wennhak v. Morgan, (1888) 20 Q.B. 635. This rule has not been affected by 
the Married Women and Tortfeasors Act, 1935. 

23Phillips v. Barnet, (1876) 1 Q.B. 436. 

24Vide the different Mercantile Law Amendment Acts, further the interdependence 
of different acts referring and co-ordinating their own rules with rules contained in 
other acts. Vide, e.g., the Master and Servants Act and the Criminal Code, the differ- 
ent “liens acts,” and the Bankruptcy Act; Workmen’s Compensation and Fatal Acci- 
dents Act; the Landlord and Tenant’s Act and the Distress Acts. 

25Continental legal systems partly deny title until actual transfer of possession 
including brevi manu traditio or constitutum possessorium, but nevertheless give a 
claim for specific performance with a right for seizure if goods are available with the 
seller; the claim for damages is only secondary. There are, of course, exceptions 
which cannot be dealt with here. 
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There is another thing than the co-ordination of rules of positive law 
to be considered,—and that is the co-ordination of the ideological base 
upon which the single branches of law arise. In England, until 1823, a 
fully feudal law of real property, and from this time until 1925 a partly 
feudal law of real property, coincided with legal institutions strange to 
feudal ideology like shares, banks, bills of exchange, bills of sale, and other 
institutions created by modern life. At the same time, illegitimate children 
were in the same legal position as they were in archaic law. We mentioned 
purposely legal institutions which are in no immediate connexion with 
each other, because in the case of related matters the need of co-ordination 
hardly requires justification. Legal branches more remote from each 
other do not bring home to our mind so easily the necessity for co-ordinated 
ideology, but looking deeper into the legislative technic we can see as well in 
English as in continental statutes very frequent references to other acts 
or rules of law and determinations how the other rules will be affected or 
how they have to be altered with regard to the new act. 

No legal system has achieved—perhaps no legal system will ever 
achieve—its goal in a single, complete, all sufficient ideology, permeating 
all parts of the law; but this goal lies at the far-off end of law-making, and 
we must do all that lies within our power to attain it. Two paths there are 
that lead in that direction. It may be that we can proceed more quickly 
along the path of legislation—of codification; but we travel, as it were, 
in both paths; and the other way may sometimes be safer—via trita, via 
tuta. The two paths may perhaps, and herein is our thought of synthesis, 
blend into a highway, that the just may walk therein. Legislation, codifi- 
cation, the speedy vehicles of rights, are followed and supplied—nay, some- 
times are led and protected, by the carriers of the old truths, the decisions 
of those who can interpret the wisdom of the ages.?’ 


SIGMUND SAMUEL 
School of Law, University of Toronto. 


26Instances of extensive co-ordinative measures are the last chapter of the Swiss 
Code ; the special statute, amounting to 218 sections, with which the introductory meas- 
ures in respect of the German Code were enacted; and the Hungarian special statute 
by which, in 1915, the new code of civil procedure was introduced and its rules 
co-ordinated with all related matters. 

27Vide A. V. Dicey, Law and Public Opinion in England (1930), lecture x1, sec. 2, 
on the effect of judge-made law upon parliamentary legislation in connexion with the 
property rights of married women. 
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CONFERENCE OF COMMISSIONERS ON UNIFORMITY 
OF LEGISLATION IN CANADA 


The Conference of Commissioners on Uniformity of Legislation in 
Canada is worthy of comment for two reasons in addition to the actual 
drafting work which it accomplished. The meeting, which was held in 
Windsor on August 18-22, 1942, is important because the Canadian body 
for the first time held a joint session with its American counterpart, the 
National Conference on Uniform State Laws, and also because it is the 
first time since the organization meeting in 1918 that the province of 
Quebec has been represented. The meeting of the American conference 
was held in Detroit concurrently with the Canadian meeting, both meetings 
having been arranged to precede immediately the scheduled annual meetings 
of the respective bar associations. On Thursday, August 20, the Canadian 
commissioners joined the members of the American body at their afternoon 
session in Detroit, observing and taking part in the study of two American 
draft acts and spending the balance of the day as the guests of the national 
conference. Thus was an opportunity afforded the representatives of 
practically every legislative jurisdiction in the United States and Canada 
for an exchange of views and ideas on matters of mutual working interest, 
and thus were the Canadian commissioners permitted to view for the first 
time the work of the American body. 

Quebec was represented at the conference by Warwick F. Chipman, 
Esq., K.C., batonnier of the district of Montreal and batonnier-general 
of the province of Quebec; the Honourable Valmore Bienvenue, K.C., 
batonnier of the district of Quebec and speaker in the legislative assembly ; 
and Ariste Brassard, Esq., of the Montreal bar. Any doubt which may 
have existed as to the advantages to be gained by the participation of 
representatives of the civil-law province in the deliberations of the con- 
ference was soon dispelled. In this regard it is interesting to observe that 
the state of Louisiana has adopted seventeen of the acts prepared by the 
national conference. At the opening session, the report of the Manitoba 
commissioners upon a proposal received last year to incorporate in the 
Sale of Goods Act the revendication provisions of the Quebec law, was 
presented. After discussion, the matter was referred to the Manitoba and 
Quebec representatives jointly to prepare draft sections which will produce 
in the common-law provinces, as nearly as practicable, the same results-as 
now obtain under the law of Quebec. The proposed extension of the 
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uniform Reciprocal Enforcement of Judgments Act, to render it suitable 
for adoption on an international scale, was referred to the Dominion and 
Quebec representatives jointly, so that the benefits to be gained by the 
mutual efforts of members of two schools of jurisprudence will be available 
in the preparation of an act the form of which must be acceptable to 
jurisdictions governed by various systems of law. 

To those not familiar with the Conference of Commissioners on 
Uniformity of Legislation in Canada, the address of the president, F. H. 
Barlow, Esq., K.C., master of the supreme court and judge in admiralty 
for Ontario, (now Mr. Justice Barlow) will be a matter of interest. The 
portion here quoted indicates briefly the objects and something of the work 
and functions of the conference. 


E. H. Stk 
Legislative Counsel’s Chambers, Toronto. 


It is of interest to consider for a few minutes the purpose for which the 
conference was formed, namely, to promote the administration of justice and 
uniformity of legislation throughout Canada so far as is consistent with the 
preservation of the basic systems of law in the various provinces. It is well to 
keep the objects of the conference so concisely expressed clearly in our minds. 
It must be noted that it is the object of this conference to interfere in no way 
with the form of jurisprudence peculiar to any province and more particularly 
with the civil code of the province of Quebec. This makes it very clear that 
there is no intention or thought of interfering with the local laws or the 
system of jurisprudence peculiar to any one of the provinces. Subject to this 
qualification our objects as set forth in the constitution adopted by the conference 
in 1919 are as follows: 

“The object of the conference shall be to promote uniformity of law through- 
out Canada or in such provinces as uniformity may be found practical by 
such means as may appear suitable to that end and facilitating (1) the 
meeting of the commissioners of the different provinces in conference at 
least once a year (2) the consideration by the commissioners of those 
branches of the law with regard to which it is desirable and practical to 
secure uniformity of provincial legislation, and (3) the preparation by the 
commissioners of model statutes to be recommended for adoption by the 
various provincial legislatures.” 


Uniformity in all provincial laws is not practical because different conditions 
in the different provinces call for different local laws, but uniformity in laws 
of general concern implies generality and uniformity. If Canada is to be a 
united nation such unity can best be obtained by uniform laws. Canada is 
becoming more and more an industrial country with the result that the people 
engaged in business and commercial pursuits, many of which are Dominion wide, 
find that uniformity in commercial laws is most helpful. It has often seemed to 
me that the work of the conference is not sufficiently appreciated perhaps 
because we are not good advertisers. Just what can be done to remedy this 
I do not know. Perhaps if a copy of the conference proceedings found its way 
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into the hands of every member of the Dominion parliament and of the 
provincial legislatures, it might serve a useful purpose. Criticism of our work 
we may expect—constructive criticism we welcome. Anyone who has ever had 
any experience in drafting statutes knows that the most excellent effort may 
be most disappointing when the bill runs the gamut of criticism in the 
legislature and the courts. As Lord Thring once said: 


“It may be well to warn the draftsman that in his case virtue will, for the 
most part, be its own reward, and that after all the pains that have been 
bestowed on the preparation of a bill, every Lycurgus and Solon sitting 
on the back benches will denounce it as a crude and undigested measure, a 
monument of ignorance and stupidity. Moreover, when the bill has become 
law, it will have to run the gauntlet of the judicial bench, whose ermined 
dignitaries delight in pointing out the shortcomings of the legislature in 
approving such an imperfect performance.” 


Lawyers as a body are most reactionary. The history of law and legal 
institutions shows how gradual has been the growth and how slow any changes 
have come about. You are probably all familiar with the attempt in England to 
set up the present county court system. Prior to 1846 all cases large or small 
originated in London and most of them were tried there with the result that 
the members of the legal profession almost without exception resided in London. 
This was a great inconvenience and expense to litigants. Lord Brougham saw 
the necessity for remedying this situation by the establishing of a system of 
local courts for the trial of small civil disputes and in 1828 in his famous law 
reform speech directed a passage to this. In 1830 as chancellor he introduced 
in the house of lords a bill for the establishment of local district courts with a 
jurisdiction of £100 for debt and £50 in actions for personal injuries. The bill 
was lost in its third reading through the skillful opposition of Lord Lyndhurst 
based on two contentions : 


1. That barristers would be required to leave London and live in the various 
county towns; and 

2. That the appointment of some sixty county court judges was a matter 
that should not be left in the hands of the lord chancellor. 


This was a most reactionary attitude with no thought of the litigants or their 
welfare. Thus the establishment of the English county court system was 
deferred for sixteen years until 1846 when Lord Lyndhurst, who was again 
lord chancellor, became a convert to the need of such a measure and introduced 
a bill closely following Lord Brougham’s bill, which eventually became law 
as the County Courts Act 1846. We, therefore, should not be disappointed if 
the uniform acts over which the conference spends so much thought and 
discussion are not at once adopted by the various legislatures. 

At the last meeting of this conference a model Evidence Act and a model 
Interpretation Act were completed after several years of study. It is gratifying 
to know that the Evidence Acts of the Dominion and of six of the provinces 
were amended at their recent sessions to permit photographic copies of bank 
records and documents which have been destroyed, lost or delivered to a customer 
as well as government records, to be admitted as evidence—thus adopting 
section 38 of the model Evidence Act. To our Dominion commissioners who 
gave so freely of their time in drafting these two model acts should go an 
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expression of our appreciation. It is of interest to note that the American Law 
Institute is at present studying a code of evidence which it is intended will 
supplement all the provisions of the common law and all statutes inconsistent 
with the code itself. This is a much wider and more comprehensive under- 
taking than was attempted by this conference. Professor Morgan of the Harvard 
Law School under whose direction the new code of evidence is being prepared, 
wrote an article outlining some of the highlights of the changes suggested by 
the code, which article appears in the Canadian Bar Review for April, 1942. 
I presume that the members of this conference have already read this article. 
If there are any who have not done so, I strongly recommend its careful study. 
I am of the opinion, however, that the drafting of such a new code of evidence 
is beyond the intended work of this conference. The work of this conference, 
as I understand it, is in the nature of codification. It has nothing to do with 
whether the law is good or bad from an ethical or political point of view. It is 
rather a question of correct form. The portion of the law to which this 
conference has chiefly devoted its attention is commercial and business law 
which is within the provincial jurisprudence and which in principle is the same 
in all the provinces where the basis of it is the English system and I am told 
not materially different from the province of Quebec and that even there, 
generally speaking, for the proof of facts concerning commercial matters 
recourse is had to the English rules of evidence. 

We welcome to this meeting of the conference representatives of the province 
of Quebec. During recent years we have not had the assistance and advice 
of representatives from the province of Quebec. I wish our colleagues from the 
province of Quebec to be assured that there is nothing sinister in the work of 
our conference. We have no wish to interfere in any way with the existing 
system of jurisprudence in this province or to dictate in any way what laws 
this province, or in fact any province, should pass. This, I think, is made 
perfectly clear when it is once again recalled that the objects of the conference 
are to promote uniformity of legislation throughout Canada so far as is 
consistent with the preservation of the basic system of law in the various 
provinces. 


In connexion with the conference it is well to print the important address 
which the Hon. Valmore Bienvenue made, as batonnier of the district of 
Quebec, at the opening of the courts. 


May I now be allowed to give you some idea of the impressions which ] 
gathered during the instructive and profitable trip which I made a few weeks 
ago to Windsor and Detroit, when I was privileged to represent the bar of 
the province of Quebec, together with Mr. Warwick Chipman, the batonnier- 
general, and Mr. Ariste Brassard, the delegate of the general council, at the 
annual conference held under the auspices of the Canadian bar for the purpose 
of making legislation uniform throughout Canada? 

Let nobody be alarmed; we did not sell out our province, first, because we 
had no mandate to do so, but especially because, even had we wished to do so, 
we would not have found any buyers. Had I brought with me any of those 
prejudices which have already been current in this conexion, I would have seen 
them disappear one after another in the sympathetic and friendly atmosphere 
by which my colleagues and myself were surrounded. As I stated, after my 





Notes AND DocUMENTS 165 


return, in a communication which I made in an interview, not only do the 
jurists of the other provinces not wish to attack the civil law of the province 
of Quebec, on the contrary, they wish to extract therefrom all the good they 
can and adapt it to their own laws when this can be done. 

During the four days that the meeting lasted at Windsor, we were much 
impressed by the care which the members of the meeting gave to the preparation 
of their law texts, which are not imposed upon anybody, but submitted to the 
different legislatures, when by their nature or because of their general concern 
such laws may be of common application throughout the whole of confederation. 

At the first sitting of the conference, the president, Mr. F. H. Barlow, of 
Toronto, a most distinguished and cultured gentleman, set out very clearly in 
his address what was the object of the Canadian Bar Association and under 
what conditions its work was being done. 


{Here M. Bienvenue quoted at length from Mr. Barlow’s address.] 


As may be seen by this declaration of the president, there can be no 
question, either immediately or remotely, of infringing upon our French laws. 
After having attended each of the three sittings which were held daily during 
four days, we became aware of the generous spirit animating all and everyone 
of the delegates of the different provinces. Moverover, those among us who 
had the occasion to take part in meetings such as that of Couchiching, for 
example, were most favourably impressed by what we saw and heard. This 
would be the best school of bonne entente if it were possible to bring it within 
the reach of everybody. 

To show with what care the commissioners with whom we worked proceed, 
it is sufficient to state that the conference may work for seven or eight years 
before finally adopting a text, which is then submitted to the Canadian Bar 
Association, which itself then forwards this text to the different Canadian 
legislatures, but merely as a suggestion. At the twelve sittings which we 
attended, the law projects under study were in connexion with the execution 
and exemplification of judgements throughout the whole of Canada, the Sale 
of Goods Act, prosecutions for libel and slander in the press or by broadcast, 
limitation of actions and the respective property of husband and wife. 

We also give lengthy consideration to the necessity of publishing the 
different orders-in-council enacted by the federal government and the govern- 
ments of the different provinces. Everybody agreed that at least an index of 
these should be published, which would allow us to trace the thousands of 
orders-in-council of all kinds, the text of which is outside the lawyer’s ken 
and concerning which they can give no consultations. More than this, in many 
cases, lawyers do not even know where they should apply to obtain these 
orders-in-council which are of current application. 

During our sojourn in Ontario, we were invited to attend a sitting held at 
Detroit by the National Conference of Commissioners of Uniform State Laws, 
where thirty-five states of the United States of America had sent representatives, 
most of them eminent jurists. Among these representatives, we were particularly 
pleased to meet the representative of Wisconsin, one Mr. Brassard, who spoke 
excellent French and has the well-established reputation in the United States 
of being probably the best authority in the drafting of constitutional laws. As 
a matter of fact, he is the chief editor of the laws of his state and the legal 
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advisor of his government, a position somewhat similar to that now occupied, 
at Quebec, by our colleague Mr. L. P. Pigeon. At Detroit, we were invited to 
take part in the debates, with the same status as our American colleagues, and 
we were much impressed both by their broadmindedness and their assiduity. 
There, as in Windsor, we met sincere friends of our province and admirers of 
our French laws. 

I cannot tell you how happy I was to have sufficient mastery of English to 
understand how much we are appreciated and to be able to express those 
sentiments of fellowship which unite all lawyers, whoever they may be and 
wherever they may come from. It was brought home to me how important 
it is for French Canadians to have a knowledge of English, to teach it to their 
children so that they may develop the talents which strangers say they possess. 
I might say more: I firmly believe that such contacts as those we had, do 
more for bonne entente than a thousand Saint-Jean Baptiste speeches. In so far 
as the lawyer himself is concerned, would it not be right to say that under 
present conditions and those which will arise after the war, it will be quite 
impossible for him to achieve any complete and lasting success unless he is 
familiar with the English language ? 

I have often heard it said and repeated that we have a Greco-latin heritage 
to defend and develop. Nevertheless, it is wise to realize that we are living 
on the North American continent where another culture, an Anglo-Saxon 
culture, diffuses its influence over a population of about 150 million people 
speaking the English language. Can we ignore this fact? Are we so strong 
that we can change this situation in which we are such a tiny minority? Should 
we not, while preserving our racial qualities and our Gallic characteristics, 
seek every contact, in all spheres, which would make us equal and not inferior 
in this vast collection of peoples who tomorrow will be masters of the world? 

America—and more particularly North America—is destined to become the 
centre of a civilization which the old world is unable to perpetuate. Let us get 
ready! Let us prepare for the fray, in such manner, that not only our Latin 
culture and our French heritage but also our perfect mastery of the language of 
the great majority will enable us to collaborate efficiently and on even terms in 
the elaboration of this new universal plan. 

The role of the lawyer in this new society shall of all necessity be quite 
considerable, and it is incumbent upon him to prepare for it. More than ever 
will his mission be to uphold the reign of justice, peace, and good order. He 
will be under the obligation of drafting laws, which the public will want to have 
made more and more simple, interpreting them and having them applied with 
a simplified procedure. Owing to his formation, his training, his intellectual 
development, he shall be required to defend and preserve the liberty of speech, 
the liberty of the press, the liberty of association, in a word all those 
liberties which make life worth living in its real sense. Lawyers shall con- 
stitute a reserve where governments and the public may find inexhaustible 
resources for the world of politics, of business and of diplomacy, for the defence 
of some of those vital causes which I have just mentioned. After the war, 
lawyers will find a wide field of action in international law, where specialists 
of the highest order will be required. On the pages of history are inscribed the 
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names of lawyers who were the champions of democratic ideals. Our own 
constitutional struggles during the last century were mostly conducted by the 
men of the law. The events of today, which are following each other with 
such bewildering rapidity, must find the members of our profession in a greater 
state of preparedness than ever before to carry on the tasks for which they 
will be required. 

In all centuries, lawyers have been a favourite target for the enemies of 
peace and order. “Lets hang the lawyers first,” said Jack Cade, “and every- 
thing will come out all right.” Such a simple formula, however, will not solve 
all our problems. We must, nevertheless, recognize that certain criticisms 
against our profession are sometimes not unfounded. Would it not be advisable 
to consider and correct the slowness of procedure, to abolish obsolete tech- 
nicalities, to diminish the exaggerated cost of certain proceedings, merely to 
mention some of the principal grievances? The members of the bar in 
contributing to these reforms would be acting not only in the interest of the 
public, but also in the interest of their own profession. 


JourRNAL oF LEGAL AND PoLiTiIcAL SOCIOLOGY 


We have pleasure in drawing the attention of our readers to a new 
journal which aims to give expression to a significant branch of social 
science by coordinating sociological studies relating to law and _ politics. 
The emphasis will be sociological rather than philosophical or juristic and 


an attempt will be made in its policy to deal with legal, political, inter- 
groupal, and international relations as “functions of the total social 
structures and situations in which they occur.” Thus, for example, 
attention will be given to the relation between the institution of law and 
other social institutions—technical, economic, religious, and such like; 
between jural phenomena and other cultural manifestations—knowledge, 
morality, language, art, and so on; between particular jural schemes and 
entire legal systems ; between particular branches and problems of law and 
their sociological aspects. Contributions will appear from time to time 
on cultural anthropology, criminology, and legal history. 

The editorial board is distinguished, having among its members 
Professor Llewellyn, Professor Roscoe Pound, Professor T. V. Smith, 
Professor R. M. Maclver; and the advisory board represents a group of 
well-known authorities. The editor is Dr. Georges Gurvitch of Columbia 
University and the New York School of Social Research, under whose 
direction we may expect a journal of learning and authority. The journal 
appears at a moment in history when members of the legal profession and 
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jurists cannot afford to neglect the social implications of the post-war 
period. We extend to it our sincere welcome and we trust that our readers 
will give it generous support. 

W. P. M. K. 


DRAFTING OF LEGISLATION AND REGULATIONS 


One of the most difficult fields of legal activity is the drafting of 
statutes and of delegated legislation. It is difficult per se; it is difficult 
because of legislators and ministers; it is difficult because of the strange 
farrago known as “rules of statutory interpretation” which the judiciary 
has built up. All these problems point to the necessity for the utmost care 
in arriving at some scheme of draftsmanship which will make the path 
of the citizen clear and less cumbered with snares or even delusions. The 
conference of Commissioners on Uniformity of Legislation in Canada 
appointed in September, 1941, two of its members—J. P. Runciman, Esq., 
legislative counsel for Saskatchewan, and E. H. Silk, Esq., legislative 
counsel for Ontario—as a committee to prepare a revision of the rules 
for drafting which had been adopted by the conference in 1919. This 
committee presented a report which was adopted in 1942 by the conference, 
and it was laid down that the rules of drafting contained in the first 
appendix of the report, together with observations and suggestions on 
drafting contained in the second appendix of the report, should be observed 
in the preparation of uniform acts by the conference. The report will, of 
course, be printed in the annual volume of the proceedings of the con- 
ference; but a limited number of copies has been printed separately for 
distribution among law libraries and those engaged in the drafting of 
legislation and regulations. It is important that all those who are or may 
be connected with this work should co-operate in the work of the conference, 
and it will do much if the report influences draftsmanship outside the 
ambit and scope of the conference’s activities. The suggestions will make 
for clarity ; and it would be well if the study given to them by the learned 
authors bore fruit on draftsmanship in general. In this event we could 
anticipate a general levelling up of the quality of draftsmanship. The 
authors have given much time and experience to their report. Its quality 
is not only admirable but will remain, we venture to submit, a basis for 


future developments as newer situations may appear. In order to give it 
the widest possible circulation, we are glad to print im extenso the 
practical features of an excellent piece of work. 


W. P. M. K. 
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RULES OF DRAFTING 


designed particularly for 
The Conference of Commissioners on Uniformity of Legislation in Canada. 


(Appendix I to Report) 


ARRANGEMENT OF ACTS 


1. (1) The principle of the Act shall be enunciated in concise form at 
the outset. 


(2) General provisions shall be placed first. 
(3) Special and exceptional provisions shall be dealt with later. 
(4) Temporary provisions shall be placed at the end of the Act. 


SECTIONS 

2. (1) Sections shall be numbered consecutively by Arabic figures 
throughout the Act whether or not the Act is divided into Parts. 

(2) Sections shall be divided into subsections where division is necessary 
in order to avoid undue length and complexity. 

(3) Subsections shall be numbered consecutively by Arabic figures in 
brackets. 

(4) A subsection or section which does not comprise subsections may 
contain two or more clauses indented and lettered with italicized letters in 
brackets commencing with the letter a, if the clauses are preceded or followed 
by general words applicable to both or all of them. 

(5) A clause may contain two or more subclauses, further indented and 
numbered with small Roman numerals in brackets commencing with the number 
i, if the subclauses are preceded or followed by general words, within the clause, 
applicable to both or all the subclauses. 


(6) <A subsection or a section which does not comprise subsections, shall 
contain only one sentence. 

(7) Long sections and long subsections should be avoided. 

(8) The cases or conditions should be stated first followed by the rule, 
unless the rule is to apply to several cases or conditions in which event it may 
be found advisable to state the rule and follow with the cases or conditions. 
Where both cases and conditions are expressed, cases should precede conditions. 


Parts 


3. (1) A complex Act should be divided into “Parts”, each Part being 
treated as a simple Act and containing its principle in concise form at the 
outset of the Part. 

(2) An Act should not be divided into Parts unless the subjects are so 
different that they might appropriately be embodied in separate Acts. 


HEADINGS 


4. (1) Where an Act is lengthy, headings may be used to aid visualization 
of its provisions. 


(2) Headings should be used sparingly. 
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INTERPRETATION SECTIONS 
5. (1) Where an Act contains a section defining words used in the Act 
the section shall immediately follow the short title section. 
(2) The expressions “shall mean and include” and “means and includes” 
shall not be used. 
(3) The expressions “means” and “includes” shall be used in preference 
to the expressions “shall mean” and “shall include”. 


VOICES 
6. The active voice should be used and the passive voice avoided. 


TENSES 

7. (1) The present tense should be used. 

(2) Future tenses should be avoided. 

(3) Past tenses may be used where the present tense is also used and 
it is necessary to express a time relationship between two or more acts or 
occurrences. 

“SHALL” AND “May” 


8. “Shall” should be used to express the imperative and “may” should be 
used to express the permissive. 


JuNcTION oF CLAUSE AND PHRASE GROUPS 
9. Where several clauses and phrases are enumerated, the word “and” or 
“or” should be used only after the penultimate clause or phrase. 


Worps AND EXPRESSIONS 

10. (1) Different words or expressions should not be used to denote 
the same thing, nor should the same word or expression be used to denote 
different things. 

(2) Synonyms should be avoided. 

(3) Pairs of words having the same effect should be avoided. 

(4) The expressions “It shall be lawful”, “It is the duty”, “It is declared” 
and similar expressions should be avoided. 

(5) The words “said”, “aforesaid”, “same before-mentioned”, “what- 
ever”, “whatsoever”, “wheresoever” and the device “and/or” should be avoided. 

(6) The word “such” should be avoided where “the” may be used. 

(7) The words “any”, “each” and “every” should be avoided where the 
article may be used. 


” “ 


PUNCTUATION 
11. (1) Acts should be carefully punctuated. 
(2) Bracketing for punctuation should be avoided. 


REFERENCES TO OTHER PROVISIONS 
12. A reference to another section, subsection, clause or subclause should 
identify the section, subsection, clause or subclause by its number or letter and 
not by such terms as “preceding” or “following”. 


PROVISOES 

13. (1) Provisoes should be avoided. 
(2) Provisoes should be used only for taking special cases out of a general 

enactment and providing specially for them. 
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MARGINAL NoTEs 

14. (1) Marginal notes should be short and distinctive and should 
describe but not summarize the provisions to which they relate. 

(2) When read together, marginal notes should have such a consecutive 
meaning as will give a reasonably accurate idea of the contents of the provisions 
to which they apply. 

(3) Marginal notes should usually be in substantive form. 

(4) Marginal notes should be prepared by the draftsman of the Act. 

(5) Where a marginal note must be long to be distinctive, a presumption 
is raised that the section or subsection to which it relates should be broken into 
two or more subsections. 

(6) Marginal notes shall be included in all drafts of uniform Acts, includ- 
ing the final draft adopted by the Conference. 


SHort. TITLE SECTION 


15. A short title section shall appear at the commencement of every draft 
uniform Act and shall read “This Act may be cited as The...... / Act”. 


Unirorm Act SECTION 
16. Every draft uniform Act shall conclude with a section reading as 
follows—“This Act shall be so interpreted and construed as to effect its general 
purpose of making uniform the law of those provinces which enact it”. 


REFERENCES TO LEGISLATION 

17. Every draft uniform Act, including the final draft adopted by the 
Conference, shall include at the end of each section a reference to corresponding 
or similar sections of provincial statutes and, where feasible, of Dominion, 
Imperial and other statutes. 

SPELLING 

18. (1) Spelling shall be in accordance with the Concise Oxford Dic- 
tionary of Current English, Third Edition, Oxford, The Clarendon Press, 1934, 
and any new edition hereafter published. 

(2) Capital letters should be used sparingly. 


A Note on CANADIAN CONSTITUTIONAL INTERPRETATION 


The war has both eased the pressure and emphasized the need for 
judicial reconsideration of the limits of federal and provincial legislative 
powers in Canada. That these limits, in their present delineation, will have 
to be redrawn seems only too evident if one measures the results of pre-war 
constitutional interpretation’ against the variety of war-time legislation, 





1Cf. MacDonald, “Judicial Interpretation of the Canadian Constitution” in 1 Uni- 
versity of Toronto Law Journal (1936), 260; Tuck, “Canada and the Judicial 
Committee of the Privy Council” in 4 University of Toronto Law Journal (1941), 33; 
15 Canadian Bar Review (June 1937) ; O'Connor, Report on the British North America 
Act; Jennings, “Constitutional Interpretation: The Experience of Canada” in 51 
Harvard Law Review (1937), 1. 
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orders-in-council and regulations and against suggested post-war plans for 
social security.* Constitutional change is possible through legislative 
action, as in the case of unemployment insurance, but preferable through 
judicial action, either by interpretations enlarging the scope of the categories 
of power or by frank reversal of previous decisions.* Political as well as 
legal considerations support this expressed preference for constitutional 
change through judicial action.* There is no indication, however, in the 
judgements delivered since the outbreak of war that constitutional 
interpretation in the future will be any less arid than it has been in the 
immediate past. 

This view does not stem from the mere fact that the courts have not 
receded from the established position respecting the reach of Dominion and 
provincial legislative power. It derives rather from an appraisal of the 
courts’ approach and of the language of the judgements delimiting the 
spheres of competent legislative activity. The administrative aspects of 
current constitutional litigation have been especially revealing in this 
connexion. Thus, at the outset of his judgement in Reference re Debt 
Adjustment Act, 1937 (Alta.),* Duff C.J.C. stresses the importance of 
not losing sight of “the arbitrary nature of the [Debt Adjustment] Board’s 
authority,” as if that authority did not derive from the legislature. Again, 
in Lower Mainland Dairy Products Board v. Turner’s Dairy, Ltd." he felt 
it necessary “to call attention to the wide difference between a provincial 
Legislature which exercises powers of legislation in the strict sense, the 
Crown being a party to its enactments, and an administrative body exercis- 
ing powers of administration under statutory authority.” 

No doubt, as the reasons for judgement in Attorney-General for 
Alberta and Winstanley v. Atlas Lumber Co.* illustrate, the courts are 
concerned that “judicial” authority (a term incapable of precise definition) 
should be reserved for the courts exclusively ; and s. 96 of the British North 


2For example, the Beveridge plan of social security in England has been favourably 
received by ministers of the crown in Canada. Dominion powers, as presently 
interpreted, do not admit of the implementation of any such plan. 

8The experience in the United States is illustrative. 

*The political aspects of constitutional amendment as well as the undesirability of 
constant or periodic legislative tinkering with the British North America Act make it 
desirable that the courts accommodate the Canadian constitution to social progress. 
The task of constitutional interpretation is a task of judicial statesmanship. 

5Willis, “Administrative Law and the British North America Act” in 53 Harvard 
Law Review (1939), 251. 

6[1942] 1 D.L.R. 1, at p. 4 (Can.). 

7[1941] 4 D.L.R. 209, at p. 211 (Can.), affirming [1941] 2 D.L.R. 279 (B.C.C.A.). 

8[1941] 1 D.L.R. 625 (Can.), affirming [1940] 3 D.L.R. 648 (Alta. C.A.). 
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America Act offers some justification for this attitude in relation to 
provincial administrative boards. But such concern may also show a lack 
of sympathy with social legislation, the key to which lies in administration.’® 
And since the courts have shown ingenuity in finding unexpressed con- 
stitutional restraints upon legislative action,"* it should not be imagined 
that Dominion administrative boards will escape their strictures. 

The most disturbing feature of constitutional interpretation in the past 
few years has been the increased resort of the. courts to the doctrine of 
colourability."* It offers a facile method of invalidating legislation while 
strengthening judicial control over legislative policies. A very thin line 
separates wisdom from validity ;* and members of the judiciary are well 
aware of this fact. The bitter dissenting judgement of the late Chief 
Justice Macdonald of British Columbia, in Turner’s Dairy, Ltd. v. Lower 
Mainland Dairy Products Board,’* shows that the problem of judicial 
self-restraint in the face of legislative action is more than a purely legal 
one, that appeals to constitutional limitations carry overtones betraying 
a preference for a particular policy. The majority in that case invalidated 
a scheme of legislation relating to milk marketing on the ground that the 
plan for equalizing returns to producers resulted in the imposition of 
indirect taxation. Macdonald C.J.B.C. told his brethren “we are not 
concerned with policy : the Court must keep on its own side of the fence.”** 
Early in the judicial experience of Canada this view had been expressed 


in terms of a presumption of the validity of legislation,*® and by way of 
statements that redress against unjust or unwise legislation lay with the 
people.’ In later cases, as protective legislation came to the fore, it was 
not always clear that the courts weré giving the legislature the benefit of 
doubts concerning constitutionality. Any wide use of the principle of 
colourability must deepen suspicion that constitutional limitations are 








®*Willis, “Section 96 of the British North America Act” in 18 Canadian Bar 
Review (1940), 517. 

10Cf. Tolton Mfg. Co., Ltd. v. Advisory Committee, [1942] 3 D.L.R. 705 (Ont.). 

11Note in 19 Canadian Bar Review, (1941), 45; Willis, supra, note 5; Montreal 
Trust Co. v. Abitibi Power and Paper Co., Ltd., [1942] O.R. 321, per Masten J.A., 
at p. 341. 

12A recent statement of this doctrine appears in Ladore v. Bennett, [1939] A.C. 
468, [1939] 3 D.L.R. 1 (P.C.). 

18Cf. Bank of Toronto v. Lambe, (1887) 12 App. Cas. 575 and Attorney-General 
for Alberta v. Attorney-General for Canada, [1939] A.C. 117. 

14[1941] 2 D.L.R. 279 (B.C.C.A.). 15[bid., at p. 292. 

16Severn v. Regina, (1878) 2 S.C.R. 70, per Strong J. 

17 Attorney-General for Canada v. Attorney-General for Ontario, [1898] A.C. 700. 


12 
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merely the formal means by which courts pass on the wisdom of 
legislation.** 

The colourability doctrine is to be deprecated the more because in 
association with stare decisis it freezes legislative experiment. Once an 
adverse decision on the reach of legislative power is given, there is a 
tendency to invalidate every subsequent attempt to achieve the same result 
on the alleged ground that a legislature of limited powers cannot do 
indirectly that which it cannot do directly. Does not this approach amount 
to turning the British North America Act into a statute which distributes 
fields of law or subjects of legislation rather than, as is the case, legislative 
power ?'® The “insurance cases” provide an excellent illustration of this.*° 
In the latest of them, Reference re Section 16 of the Special War Revenue 
Act," the supreme court of Canada has unnecessarily cramped the Dominion 
taxing power in the endeavour to preserve the field of insurance for 
exclusive provincial legislative control.** 

It should not be difficult to appreciate that the Dominion parliament or 
a provincial legislature, thwarted by the courts in attempting to realize a 
legislative purpose under legislative power A, might try to reach its 
objective through resort to legislative power B. To categorize this as 
colourable, or as an attempt to do indirectly what cannot be done directly, 
is to misinterpret and misapply the British North America Act and to 
mock at the legislative branch of government. What cannot be done 
directly under legislative power A might be done directly under legislative 
power B. 

The Alberta court of appeal has recently invoked the colourability 
doctrine in two cases in a rather over-zealous concern to maintain the 
invalidity of the Alberta Debt Adjustment Act. Following the adverse 
decision of the supreme court of Canada on the constitutionality of that 
act,”* the Alberta legislature passed the Legal Proceedings Suspension 
Act which provided for a stay of all actions in which the validity or 
applicability of the Debt Adjustment Act was in issue, except those not 
requiring and those authorized by a permit thereunder, pending appeal to 
the privy council. In Reference re Legal Proceedings Suspension Act 


18The privy council announced fairly early that courts were not concerned with 
the wisdom of legislation: Union Colliery Co. of B.C., Ltd. v. Bryden, [1899] A.C. 580. 

19Cf. O’Connor, Report on the British North America Act, annex 1, p. 40. 

204 ttorney-General for Canada vy. Attorney-General for Alberta, [1916] 1 A.C. 
588; Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328; In Re 
Insurance Act of Canada, [1932] A.C. 41. 

21[1942] 4 D.L.R. 145 (Can.). 
22Cf. Note in 20 Canadian Bar Review (1942), 799. 
23Reference re Debt Adjustment Act, 1937 (Alta.), [1942] 1 D.L.R. 1 (Can.). 
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(Alta),** a majority of the Alberta court of appeal invalidated the act 
on the ground that it nullified the effect of the judgement of the supreme 
court of Canada on the Alberta Debt Adjustment Act. Chief Justice 
Harvey, for the majority, put the matter in rather a novel way:** “It is 
not a question of whether the subject-matter might seem to be included 
in one of the heads of the section conferring the legislative power, and it 
is not a question of whether the legislature could stay proceedings in actions 
involving matters clearly within its legislative authority, but it is rather 
a question whether it can itself determine for a long or short period, a 
definite or indefinite time, its own legislative authority, which is what in 
effect the Act in question does.” Putting the issue in this form would 
seem to be an over-reaching of judicial power; the Alberta court of appeal, 
and even the supreme court of Canada, may be wrong in their view of 
the Debt Adjustment Act. As Ewing J.A. pointed out in his dissent, 
the legislature merely provided for a stay for a reasonable time and for 
reasonable purposes, as indicated in the preamble of the impugned statute. 
In Plourde v. Roy,®* the same majority of the Alberta court of appeal 
held unconstitutional the Alberta Judicature Act Amendment Act, 1942, 
which fixed a certain period for redemption in mortgage foreclosure actions 
and actions for specific performance, excepting actions not requiring and 
those authorized by a permit under the Debt Adjustment Act. The prior 
decision was invoked to support the conclusion of invalidity. In his dissent 
Ford J.A. took the view, while saying that there was no need to pass 
on constitutionality,?” that the Judicature Act Amendment Act had a 
different purpose and effect than the Legal Proceedings Suspension Act, 
that it was not tainted by any colourable purpose, and was within provincial 
legislative power. It is the approach, rather than the actual result reached 
by the majority in these two cases, which is to be deplored ; for it manifests 
a distrust of legislative purpose. Instead of an investigation into the pith 
and substance of the legislation and an appraisal of its validity in the light 
of the British North America Act, it is investigated and appraised by 
relation to previous judicial decisions which settle its character for the 
purpose of the British North America Act. Stare decisis thus becomes 
a principle of constitutional interpretation and. the enumeration of powers 





241942] 3 D.L.R. 318 (Alta. C.A.). 25] bid., at p. 320. 

26[1942] 3 D.L.R. 646 (Alta. C.A.). 

27The courts have stated that they will not pass on constitutionality if the case 
can be disposed of otherwise: e.g., Plourde v. Roy, [1942] 2 D.L.R. 270 (Alta. C.A.); 
but cf. Provincial Secretary, P.EJ. v. Egan, [1941] 3 D.L.R. 305 (Can.). 
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in the British North America Act a subordinate rather than the primary 
reference.** 

It is true, of course, that legislative power only takes on concrete 
meaning in the light of interpretative decisions. But decisions on legislation 
embodying a particular subject-matter can hardly be accepted as controlling 
in relation to all heads of power under which that subject-matter might 
be dealt with. To the extent that they are, it is the court, not the legislature, 
which should be charged with colourable purpose. 

The only new ground broken by the courts since the, war is represented 
by the opinion of the supreme court of Canada in Reference re Privy 
Council Appeals.*® An important conclusion may be drawn from the 
holding that Dominion legislative power is adequate to bar all appeals to 
the privy council. It is that the principle of progressive and liberal 
interpretation, as applied in Edwards v. Attorney-General for Canada,*° 
is applicable to cases involving determination of the limits of Dominion 
and provincial legislative powers.** Judgements in a number of other 
cases have shaken up old ground if they have not broken new. In 
Reference re Debt Adjustment Act, 1937 (Alta.),** the supreme court of 
Canada went quite a way in the direction of freeing Dominion companies 
and other Dominion undertakings from subjection to provincial laws. 
There has, however, been no consistency in dealing with other aspects 
of this problem. 

The Atlas Lumber Co. Case,** already mentioned, decided that a 
province could not require the holder of a promissory note to obtain a 
permit from a provincial board as a condition of enforcing his claim, since 
this struck at a right given by Dominion legislation.** On the other hand, 
Dorfer v. Winchell * held that provincial Statutes of Limitations were 
applicable to actions on bills and notes. To justify this difference in 
result on the ground that the provincial legislation in the one case was 
substantive and in the other case procedural is hardly convincing. Costley 
v. Allen*® followed the result reached in Dorfer v. Winchell. There it was 
held that provincial legislation which excluded from the limitation period 





28Cf. O’Connor, Report on the British North America Act, passim. 

29[1940] S.C.R. 49. 

80[1930] A.C. 124. See also British Coal Corp. v. The King, [1935] A.C. 500. 

81The Edwards Case contained an intimation to the contrary: [1930] A.C. 124, 
at p. 137. 

8271942] I D.L.R. 1 (Can.) See note in 20 Canadian Bar Review (1942), 343. 
It had been accepted that Dominion companies are subject to provincial laws of general 
application. 

38Supra, note 8. 84Note in 18 Canadian Bar Review (1940), 725. 

$5[1941] 2 D.L.R. 772 (Alta.). 86[1941] 4 D.L.R. 754 (Sask.). 
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the time during which it prohibited actions by creditors was not applicable 
to action on bills and notes. Is it to be concluded that provincial legislation 
which excludes or suspends the operation of the Statute of Limitations 
is substantive while the Statute of Limitations itself is procedural ?** What 
of other provincial legislation dealing with execution, attachment, and 
garnishment, or with prerequisites to the enforcement of rights of action? 
Can they be, and if so, to what extent are they applicable in respect of 
rights of action given by Dominion legislation, if such legislation is silent 
on these matters? Definitive answers must await further litigation. But 
it may well be noted that the denial or curtailment of provincial legislative 
authority in the foregoing cases has not had any effect in the direction 
of enlargement or extension of Dominion powers. 
B. L. 








8™Note in 20 Canadian Bar Review (1942), 64. 
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A SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. The 
survey of Ontario legislation will appear in the next issue. 


DoMINION OF CANADA 
6 and 7 Geo. VI, Third Session © 


Tue Wueat Acreace Repuction Act provides for payment of $2.00 per 
acre for reduction of wheat acreage in the western provinces. 


Tue Dominion. ProvinciaL TAXATION AGREEMENT AcT authorizes the 
minister of finance to enter into an agreement with any provincial government, 
whereby the province and its municipalities will cease to levy personal income 
and corporation taxes for the duration of the war and longer, and to provide 
for compensation to the province. 

Tue MARITIME Provinces ADDITIONAL SussipiEs Act provides for addi- 
tional annual subsidies to Nova Scotia, New Brunswick and Prince Edward 
Island, but not to be payable to a province having a taxation agreement with 
the Dominion. 


CANADA Evipence Act amended, renders admissible photographs of certain 
government and corporation records. 


Tue Excess Prorits Tax Act amended, provides for an income tax in 
addition to any other tax payable under any other act, and also for an excess 
profits tax of 100 per cent of excess profits. 


IncomME War Tax Act amended, provides for a normal tax of 7 per cent 
on income in excess of certain minima, and a graduated tax in addition thereto. 
The tax is deductible at the source by employers. Part of the tax is refundable 
after the war. 


THE War VETERANS’ Lanp Act. A director is authorized to make provision 
for placing veterans on farms for instruction and prepare for agricultural 
education of veterans; to acquire property; to sell property to veterans on 
special terms ; to advance moneys to veterans on security of their land. Advisory 
committees are to be set up in the provinces. 

THE VOCATIONAL TRAINING Co-OrpINaTION Act. The minister of labour 
is authorized to undertake projects to fit persons for employment, and to enter 
into agreements with the provinces. An advisory council is set up. The Voca- 
tional Education Act, 1931, C. 59, is repealed. 

THe War Risk Insurance Act. The minister of finance is authorized to 
enter into contracts with any person to insure against the risk of war damage 
any property in which such person has an insurable interest. The minister 
may pay compensation to any person up to $3000 for damage to his dwelling. 


Dana PorTER 
Toronto. 
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MARITIME PROVINCES 
(a) New Brunswick 
6 Geo. VI: Acts passed, 104; Public, 58; Local and Private, 46. 


Civit Derence.—Municipalities are authorized (c. 54) to pass by-laws 
requiring residents to keep proper A.R.P. equipment on hand and to take such 


precautionary measures as the by-law specifies for the prevention of damage 
due to enemy action. 


Courts.—An extensive reform is an act (c. 58) providing for a system 
of salaried county magistrates to be appointed by the governor-in-council. The 
appointees must be barristers of at least three years’ standing. In criminal 
matters their jurisdiction is to equal that of a police or stipendary magistrate, or 
of two justices of the peace. Civilly, they may entertain, money claims up to 
one hundred dollars and tort actions up to sixty dollars. They lack jurisdiction 
in cases where the crown is a party, in those involving the title to land; and 
claims against personal representatives and trustees of bankrupts and insolvents. 


Crepit Unions.—Indicative of the growth in number and importance of 


these bodies is an act (c. 45) incorporating the New Brunswick Credit Union 
League. 


EvipENcE.—The use of microfilm for preserving banking records is sanc- 
tioned (c. 30). 


INsuRANCE.—Aside from motor-vehicle liability policies, a statutory condi- 
tion is added (c. 23) to new policies of insurance excluding liability for 
damage done to property by reason of armed hostilities unless the policy 


expressly provides for such cover. 


Law REFrorM.—The province this year enacts (c. 57) an act to do away with 
the outworn and never very sastisfactory rule that there can be no contribution 
between joint tort-feasors. 


Oatus.—To facilitate the swearing of affidavits by men on active service, a 


provision (c. 20) similar to the one in Prince Edward Island (see infra.) is 
made. 


(b) Nova Scotia 
6 Geo. VI: Acts passed, 83; Public, 65; Private, 18. 


Courts.—Continuing the reforms of the inferior courts, c. 27 directs that 
in addition to stipendary magistrates and their deputies, municipal courts may 
be presided over by any police or stipendary magistrate regardless of the district 
or municipal sub-division. This will enable the new provincial magistrates to 
strengthen the existing local magistracy. The jurisdiction of the municipal 
courts is extended to the county: also, proceedings under the collection act 
under judgements issued out of the municipal, court are to be exclusively 


handled by the magistrate of the court concerned when the judgement debtor 
resides in the locality. 
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Evipence.—To facilitate proof of death of a member of the forces, a certifi- 
cate under the hand of named service officers of the records branches is made 
sufficient evidence (c. 29). Also, in accordance with legislation being enacted 
generally nowadays, it is provided that microfilm of bankers’ books, records, 
and instruments, duly authenticated, shall be evidence of the originals. 





Famity Law.—Modern ideas have almost completely overborne the rule, 
having its origin in the necessities of feudal land law, which for so long denied 
status to the adopted child. Further evidence of this process is the extension 
(c. 35) of the benefits of mothers’ allowances to the case of an adopted child. 


Forestry.—Conservation requirements receive further support in an act 
(c. 6) prohibiting the cutting of small trees except under licence. The enforce- 
ment provisions are of legal interest in that, besides the usual penalty clauses— 
the penalties being recoverable either by civil suit or by way of summary 
conviction—th: device is used of declaring all trees felled in violation of the 
act to be crown property and therefore liable to be seized summarily as such. 





Po.tce.—Up to the passing of this act (c. 19), special constables had to be 
appointed by the cumbrous method of an order-in-council. Now they may be 
created by the attorney-general, the power, however, being limited to appoint- 
ments for the purpose of enforcing the defence of Canada regulations and for 
war-time civilian defence. The aim clearly is to facilitate A.R.P. arrangements 
and the like. 


(c) Prince Edward Island 
6 Geo. VI: Acts passed, 21; Public, 18; Private, 3. 





Courts.—The county court has had its jurisdiction enlarged (c. 7) to 
include interpleader proceedings, and those for discovery in aid of execution. 


Evipence.—The use of microfilm for preserving bankers’ records is sanc- 
tioned (c. 10) in the same way as in Nova Scotia (supra). 





LANDLORD AND TENANT.—The right of distress is now confined (c. 14) to 
one year’s rental in the case of leases for less than a year and to two years’ 
rental in all other cases. 









Oatus.—To meet a necessity of war-time, c. 4 authorizes a field officer or 
officer of corresponding rank to take the affidavits of members of the armed 
forces on active service for use within the province. 


Succession Duties.—An amendment (c. 18) exempts from duty insurance 
moneys paid to partners and employers of the deceased, or third parties under 
policies which have been effected by them for the sole purpose of reimbursing 
them for the loss that they would otherwise suffer by reason of the death of the 
deceased. 








G. F. Curtis 
Dalhousie University. 
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QUEBEC 
6 Geo. VI: Acts passed, 120; Public, 70; Private, 50. 


CooperaTIVE SAvINGS BANxks.—C. 5 authorizes a subsidy of $100 for each 
caisse populaire affiliated with the federation of “Desjardins” banks up to $600, 


and $50 for the excess up to $1000, the total not to exceed $80,000 annually for 
five years. 


CatuHoLic Youtu.—C. 6 authorizes a grant of $25,000 spread over ten years 
to L’ Association catholique de la jeunesse canadienne-francaise. 


Quesec Lisrary.—C. 7 authorizes a grant of $15,000 to the city of Quebec 
for the transformation of Wesley College into a reading room and hall for the 
Institut canadien. 


InpusTRIAL ScHoots.—C. 9 authorizes a guarantee of $500,000 to the 
Orphelinat Notre-Dame-de-la-Merci d’Huberdeau, with which the provincial 
secretary is authorized to make a contract for the maintenance of children. C. 10 
approves a similar contract with Les Dames religeuses de Notre-Dame de 
Charité du Bon-Pasteur. C. 11 approves a similar contract with the Girls’ 
Cottage Industrial School. 


Exections.—C, 13 replaces the Quebec Election Act. It provides for lists 
of voters being prepared by enumerators in the same manner as for Dominion 
elections. 


EpucaTion.—C. 21 ratifies an agreement with McGill University providing 
for a grant of $20,000 additional to $25,000 authorized in 1929 for training 
teachers at Macdonald College. C. 22 establishes the Institute of Music and 
Dramatic Art to ensure co-ordination in teaching these subjects to be directed 
by the music and dramatic art teaching commission of nine members to be 
chosen by Laval University, the University of Montreal, McGill University, the 
Academy of Music of Quebec, and the government. C. 23 authorizes a guarantee 
of a loan of $100,000 to the Polytechnic School of Montreal. C. 24 authorizes 
the expenditure of $110,000 for the purchase of a property for the furniture- 
making school. C. 25 increases the guarantee of the St. Hyacinthe Technical 
School to $300,000. C. 26 authorizes a grant of $180,000 spread over twenty 
years to the Ecole d’arts et métiers de Rimouski, Inc. 


DoMINION-PROVINCIAL AGREEMENT.—C. 27 authorizes the agreement 
respecting income and corporation taxes. 


WaTERPOWERS.—C. 32 empowers the Quebec streams commission to acquire 
property situated in a neighbouring province. Performance of work authorized 
by the lieutenant-governor-in-council cannot be stopped by injunction. C. 33 
authorizes an agreement with Ontario regarding waterpowers on the Ottawa 
river whereby Quebec leased to the Ontario hydro powers at Cave et Fourneaux, 
De Joachims, and Chenaux in exchange for powers at Rocher Fendu and 
Carillon. C. 34 authorized the diversion into the Grant Calumet channel of part 
of the Ottawa. C. 35 authorized diversion of the Megiscane into the St. Maurice. 
C. 36 authorized the erection of storage dams in the Riviére du Loup. 
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Farm Crepit.—C. 40 increases the amount that may be borrowed to provide 
for farm loans from $46,000,000 to $48,000,000. 


AGRICULTURAL SocieTies.—C. 41 provides for the federation of agricultural 
societies in a district. 


Motor Venicies.—C. 43 provides for one licence marker and reduces the 
speed limit to forty miles. 


Totipripces.—C. 44 abolishes tolls on provincial bridges. 


Mininc Ciaims.—C. 54 makes it unnecessary to do statutory work until a 
year after the war. ? 


Finerites—C. 55 establishes a department of maritime fisheries. 


Hovusinc.—C. 56 authorizes agreements between municipalities and Wartime 
Housing, Limited, fixing valuations for taxes at $1,200 for houses with one 
bedroom and $1,500 for houses having more than two bedrooms (the case of 
a house with two bedrooms is not provided for). The rate of tax is to be $1 
for $100 of valuation. Wartime Housing, Limited, is to provide municipal 
services which it must agree to assign to the municipality. This arrangement 
continues so long as Wartime Housing, Limited, remains owner of the houses 
and in any event terminates six months after the end of the war is proclaimed. 
The act is retroactive to July 1, 1941. 


PHYSICIANS AND SurGEoNns.—C. 60 reduces the minimum university course 
of training from five to four years for the duration of the war. 

AcronomMes.—C. 61 provides for the incorporation of La Corporation des 
agronomes de la province de Québec as a professional association of those 
holding diplomas in agricultural science and elected to membership. Only 
members may practise agronomy. 


INsURANCE.—C. 64 amends the Husbands’ and Parents’ Life Insurance Act 
(R.S. Q. 1941, c. 301) so as to validate loans and payments of the cash value 
of policies under the act, particularly where the wife is beneficiary. The act has 
retroactive effect to the original enactment in 1865, except as to cases decided 
by a trial court prior to December 15, 1941, and as to costs only in cases taken 
before that date. The act was intended to end any uncertainties raised in cases 
like Equitable Life Assurance Society v. Larocque, [1942] 2 D.L.R. 273 (Can. 
$.). 


MoratoriumM.—C. 66 brings to an end the right to take advantage of the 
act except as regards the accumulations of amounts due for interest in excess 
of those paid under the act. The court may fix the time not exceeding ten 
years within which the arrears of interest must be paid. Capital, payment of 
which was delayed under the act, becomes payable on July 1, 1943. 


INTEREST.—C. 67 reduces the rate of interest payable in provincial matters 
to 3 per cent. 


Damaces.—C. 68 amends article 2468 of the Civil Code so as to provide 
that civil responsibility shall in no way be lessened or altered by insurance 
contracts. 


Brooke CLAXTON 
Montreal. 
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WESTERN PROVINCES 
(a) Alberta 
6 Geo. VI: Public, 65; Private, 6. 


CoNDITIONAL SALES.—C. 52 amends the Conditional Sales Act by adding a 
new section (10). It is provided that where goods or chattels are hereafter sold 
and the vendor after delivery has a lien thereon with respect to the purchase 
price, the right to recover the unpaid purchase price shall be restricted to the 
lien and the right to repossession and sale thereof in case the vendor makes a 
seizure under the conditional sale agreement. The vendor may elect to bring 
an action against the purchaser for the price instead of seizing the goods under 
the agreement. If judgement is obtained and execution levied on the goods in 
question, the judgement shall be deemed to be fully satisfied by the amount 
realized from the sale. This section does not apply if after seizure the goods 
are damaged so as materially to impair the vendor’s security. 


INDUSTRIAL Disputes.—C. 15 repeals the Industrial Disputes Investigation 
Act, being c. 42 of the Statutes of Alberta, 1928. 


LEGISLATION COLLATERAL TO WAR ErFFort.—C. 6 authorizes the council 
or board of any municipality to enact by-laws providing for the investment of 
any of the surplus funds of the municipality in bonds issued by the government of 
Canada for the purpose of financing the prosecution of the war. C. 11 validates 
order-in-council numbered O.C. 889-41 designed to protect the superannuation 
rights of employees of the government of Alberta who temporarily become 
employees of the government of Canada. C. 16 is cited as the Land Sales 
Prohibition Act. It prohibits the sale of land to any enemy alien or to any 
Hutterite whether a British subject or not. C. 19 amends the Legislative 
Assembly Act. It provides for the payment of the sessional indemnity of two 
thousand dollars to any member who during the ninth legislative assembly is 
absent on active service in his majesty’s forces. The Soldiers’ Relief Act, 1940, 
is amended by C. 39. The lieutenant-governor-in-council may appoint a 
soldiers’ relief commission of not more than three members holding office during 
pleasure. This commission shall assist the public administrator in the per- 
formance of his duties under the act; assist and advise soldiers in connexion with 
their affairs, including the adjustment of their obligations; consider applications 
for permits to begin or continue actions against soldiers or the dependents of 


soldiers and perform such other duties as are assigned by the lieutenant- 
governor-in-council. 


Marriace.—C. 65 amends the Solemnization of Marriage Act. A married 
person who alleges that reasonable grounds exist for supposing that the other 
party to the marriage is dead may present a petition to the supreme court to 
have it presumed that the other is dead. If satisfied that such reasonable 
grounds exist, the court may make a decree of presumption of death. The fact 
that for a period of seven years or upwards the other party has been continually 
absent and the petitioner has no reason to believe that such party has been 
living within that time shall be evidence that he or she is dead until the 
contrary is proved. 
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MortGaces.—C. 37 amends the Judicature Act. It is provided that notwith- 
standing the terms of any order nisi in a foreclosure action or order for 
specific performance in an agreement for sale, if no final vesting order or 
cancellation order has been granted, the period of redemption shall be extended 
for a period of one year from the date of the coming into force of the act. 
In the case of future orders the time to be fixed for redemption shall be one 
year from the date of the order. In certain cases the judge is given power to 
decrease or extend this period of redemption. This amendment does not apply 
to actions in which a permit is not required under the Debt Adjustment Act, 
1937, to actions authorized by a permit granted by the debt adjustment board or 
to actions in which the consent of the debtor has been obtained. 


Oxtp Ace Penstons.—C. 10 is cited as the Old Age Pensions (Supple- 
mentary Allowances) Act. It empowers the pension authority of the province 
to pay to every person entitled to an old age pension or a pension for blindness 
under the Old Age Pensions Act of Canada, 1927, and the Old Age Pensions 
Act of Alberta, the sum of five dollars per month at the same time that the 
regular pension is paid. 


STERILIZATION.—C. 49 amends the Sexual Sterilization Act by adding two 
sections. S.6a provides for the sterilization, under certain circumstances, of a 
person suffering from neurosyphilis with deterioration not amounting to 
psychosis and not responsive to treatment, or epilepsy with psychosis or mental 
deterioration, with the consent of such person. S. 6b provides for the steriliza- 
tion, under certain circumstances, of a person suffering from Huntington’s 
chorea, with the consent of such person. If one suffering from Huntington’s 
chorea is a psychotic person the board may order sterilization without the 
consent of such person. 


SUSPENSION OF ProceEpINGS.—C. 5 is cited as the Legal Proceedings 
Suspension Act, 1942. The preamble refers to the two decisions holding the 
Debt Adjustment Act, 1937, ultra vires of the legislature of Alberta, (see 4 
University of Toronto Law Journal (1942), 414) and recites that steps have 
been taken to petition the judicial committee of the privy council for leave to 
appeal from the decision of the supreme court of Canada. It is then enacted 
that all civil actions or matters in which the validity of the Debt Adjustment 
Act, 1937, may be raised, or in which there is available to the defendant a 
defence under the said act, if valid, shall be stayed for a period of sixty days 
after the determination of the application for leave to appeal, or if leave is 
granted from the determination of the appeal resulting therefrom. 


(b) British Columbia 
5 and 6 Geo. VI: Public, 52; Private, 1. 


Evipence.—C. 9 amends the Evidence Act. The most interesting change 
relates to the use of photographic film. It is provided that a print, whether 
enlarged or not, made from a photographic film of any entry in any book or 
record kept by any bank and destroyed, lost, or delivered to a customer after 
the film was taken; of a bill of exchange, promissory note, cheque, receipt, 
original instrument, or document held by a bank if similarly destroyed, lost, 
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or delivered; or of any record, document, plan, book, or paper belonging to 
or deposited with any department, commission, board, or branch of the govern- 
ment of Canada or of any province of Canada, shall be admissible in evidence 
to the same extent to which the original would have been received. It must 
be proved that the photographic film was taken in order to keep a permanent 
record of the document in question, and that the original was lost or delivered 
to a customer, or was destroyed in the presence of one or more employees. 


LEGISLATION COLLATERAL TO WAR Errort.—C. 24 amends the Mortgagors’ 
and Purchasers’ Relief Act, 1934. A new section (21) is added which provides 
that no judgement creditor shall take or continue any proceedings under any 
judgement for the sale of a home of a member of the forces. Any sale or 
purported sale of a home of a member of the forces made after January 15, 1942, 
under any judgement, shall be null and void. C. 27 is cited as the Municipalities 
Civil Protection Enabling Act. Wide powers are given to the councils of 
municipalities with a view to meeting conditions that may arise out of the 
present war. Among other things a council may put into operation schemes 
for air-raid precautions, civil protection, and disaster relief; acquire fire, 
demolition, or other equipment deemed useful in case of enemy attack; demolish 
or remove privately owned property made dangerous to the public by enemy 
attack; and expend money for any of the purposes of the act. C. 33 is cited as 
the Post-War Rehabilitation Act. The preamble anticipates profound economic 
disturbance in the province consequent to the cessation of hostilities through the 
demobilization of fighting men and the cessation of war industries, and con- 
cludes that the surplus of labour can best be absorbed by the development of 
the natural resources of the province and by the timely inauguration of work and 
land settlement projects and of plans for the resumption of training of those 
whose occupational training has been interrupted by the war. To this end it is 
enacted that there shall be constituted a board of not more than twelve members 
to be called the post-war rehabilitation council, the members to be appointed 
by the lieutenant-governor-in-council and to hold office during pleasure. The 
powers and duties of the board are enumerated under sixteen heads, largely 
covering various fields of investigation. 

Motor Veuicites.—C. 42 amends the Motor-Vehicle Act. S. 74 B had 
provided that no action should lie against an owner or driver by a passenger 
except in certain designated cases. The effect of S. 3 of this amendment is to 
permit such action if there was gross negligence on the part of the driver of 
the vehicle and such gross negligence contributed to the injury. 


(c) Manitoba 
5 and 6 Geo. VI: Public, 94; Private, 7. 


Evivence.—C. 18 amends the Manitoba Evidence Act. The amendment 
pertains to the admissibility of prints from photographic film, in terms identical 
with the British Columbia legislation (supra). 


REAL Property.—C. 46 amends the Real Property Act. Provision is made 
for registering the custodian of enemy property as absolute owner of lands, 
mortgages, encumbrances, or leases. Also a new section, (51 A) is added by 
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the amending act. This provides that where any land, mortgage, encumbrance, 
or lease registered under the act is held in joint tenancy, and one of the owners 
dies, the survivor or survivors may apply to the district registrar to be registered 


as owner or owners. Upon proper proof being made the request will be given 
effect to. 


REGULATION.—C. 20 enlarges considerably the scope of the Fair Wage Act, 
1916, as, for example, by bringing laundering as well as trucking, draying, and 
hauling within the purview of the act. C. 22 is cited as the Fish Dealers Act. 
According to the recitals of the preamble it is deemed necessary to place fish 
as an article of commerce under closer control in order to protect the fishing 
resources and the fishing industry of the province, and to that end it is desirable 
to license all persons dealing in fish. The act establishes a licensing system for 
the control of fish dealers and makes provision for necessary records. C. 64, 
cited as the Manitoba Vegetable Sales Act, empowers the lieutenant-governor-in- 
council to make detailed regulations regarding the classification, grading, inspec- 
tion, and sale of vegetables. 


SurvivorsHip.—C. 8 is cited as the Commorientes Act. It provides that 
where two or more persons die in circumstances rendering it uncertain which of 
them survived the other or others, such deaths shall for all purposes affecting 
the title to property, be presumed to have occurred in the order of seniority, 
and accordingly the younger shall be deemed to have survived the older. This 
provision is to be read subject to S. 166 of the Manitoba Insurance Act. An 
exception is also made for the case where a testator and beneficiary die in a 
common disaster and the will contains further provisions for disposing of the 
property in case it is uncertain which of the persons died first. 


(d) Saskatchewan 
6 Geo. VI: Public, 75; Private, 6. 


LEGISLATION COLLATERAL TO War EFrort.—C. 4 amends the Legislative 
Assembly Act. Provision is made for payment of the sessional allowance to 
members on active service outside Canada. It is also provided that in calculating 
deductions from a member’s sessional allowance on account of absence, days 
spent in the service of the government of Canada or Saskatchewan shall not be 
computed. C. 5 is cited as the Active Service Voters Act, 1942. Provision is 
made for taking the vote of all members of the forces who were qualified as to 
residence under the Saskatchewan Election Act at the time of becoming members 
of the forces. C. 6 amends the Public Service Superannuation Act. Provision 
is made for the protection of the superannuation rights of all employees who, 
after January 1, 1940, are transferred or appointed to the Dominion civil service 
as the direct result of negotiations between the government of Saskatchewan and 
the government of Canada. 


LimitTaTION oF Actions.—C. 15 amends the Limitation of Actions Act. 
A new section (54) provides that notwithstanding anything contained in the 
act or in the Limitation of Actions Act, 1932, the period commencing on 
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March 27, 1933, and terminating on a date to be fixed by proclamation of the 
lieutenant-governor shall be deemed never to have been included in calculation 
of time under the Limitation of Actions Act, 1932, or under this act, and shall 
not be included in calculation of time under this act, for commencing any action 
or other proceeding. The date fixed by such proclamation shall not be less than 
six months after the publication of the proclamation in the Saskatchewan Gazette. 
This amending act also repeals s. 14 of the Debt Adjustment Act. This section 
enacted that the period during which the bringing of an action was prohibited 
should not be computed in reckoning time under the Limitation of Actions Act. 


MUNICIPALITIES.—C. 27 effects several amendments to the City Act. Of 
interest is a new section (98a) which empowers the council of a city having less 
than fifteen thousand inhabitants to enter into arrangements with the govern- 
ment of Canada for the use or employment of the Royal Canadian Mounted 
Police Force, in aiding the administration of justice in the municipality. Such 
arrangement is subject to prior approval of the lieutenant-governor-in-council. 
A similar power is given to the council of a town by c. 28, which amends the 
Town Act. 


SurvivorsHip.—C, 23 is cited as the Commorientes Act, 1942. Its provisions 
are identical with those of the Manitoba legislation dealing with survivorship in 
a common disaster (supra). 


WoRKMEN’s COMPENSATION.—C. 69 effects several amendments to the 
Workmen’s Compensation (Accident Fund) Act. Of interest is a new clause 
added to S. 32, ss. 1. Where in the opinion of the board it is advisable to 
furnish further or better education to a child approaching the age of sixteen 
years, the board may in its discretion extend the period for which compensation 


shall be paid in respect of the child, but in no case beyond the age of eighteen 
years. 


F. C. CRonKITE 
University of Saskatchewan. 
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Torts in the Conflict of Laws. By M. Hancock. Ann Arbor: University of 
Michigan Press; Chicago: Callaghan & Co. 1942. Pp. lviii, 288. 

THE present volume is one of three which are the first of a series of Michigan 
Legal Studies of which Professor Hessel Yntema of the University of Michigan 
law faculty is to be the editor-in-chief. The purpose of the studies, we are 
told by the editor, is “to facilitate and provide a suitable vehicle for the publica- 
tion of legal research, particularly at the University of Michigan Law School, 
such as may be of interest and value in the development of legal science.” The 
author of the volume we are here considering is a member of the faculty of law 
of the University of Toronto, but began the present study while a graduate 
fellow in the University of Michigan Law School some years ago. 

First, of the general scope of the work: it contains a comprehensive survey 
of Anglo-Dominion and American law in the field under consideration. Nearly 
eight hundred cases are cited; of these about forty are from England and Scot- 
land; slightly over twenty are from the Dominions (chiefly Canada); the 
remainder are from federal and state courts in the United States. The book thus 
makes available to lawyers for the first time an adequate comparative study of 
the American and Anglo-Dominion decisions and the theories found in the sup- 
porting opinions. As such it will be invaluable. 

The opening chapter contains a helpful, though brief, survey of the historical 
development of the English and Canadian law. This is followed by a similar 
study of the development of the American law, including an examination of the 
relation of the federal courts of the United States to the conflict of laws, and 
of constitutional limitations on the powers of the states in choice-of-law prob- 
lems. The author tactfully, and largely by inference, suggests that in his 
opinion recent decisions of the supreme court of the United States, which 
require federal courts to follow state decisions in choice-of-law problems, are 
very possibly not wholly wise. (Compare the reviewer’s discussion of these 
cases in 36 Jllinois Law Review (1942), 493). 

In discussing the theories of text writers which have influenced the decisions 
of courts, the author does not adequately emphasize that Dicey is as responsible 
as any other writer for the so-called “vested rights theory,” which in substance 
was adopted by Professor Beale in his writings and by Mr. Justice Holmes in 
his judicial opinions. In rejecting the “vested rights and obligation theory” 
as inadequate, the author says that those theories “fail to indicate why the law 
of the place of wrong [in tort cases] should be applied to cases which have 
arisen there. They give us a guiding principle but without any raison d’étre” 
(p. 36). Surely nothing would surprise the proponents of the theories in 
question more than this statement, for they assure us that certain fundamental 
principles (“axioms” and “postulates,” Story called them) growing out of the 
nature of law and legal rights, and of the territorial organization of modern 
political society, with its sovereign “states,” make it logically inconceivable 
that any other law can determine the legal consequences of acts than the law 
in force where these acts are done. Only a careful analysis of these “axioms” 
and “postulates” can reveal the fallacious character of the reasoning underlying 
the “vested rights and obligation” theories of Story, Dicey, and Beale. Without 
such analysis these theories have a degree of plausibility which few have been 
able to resist. 


190 
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In a brief discussion of the quest for uniformity of decision by courts in 
different states, Professor Hancock recognizes that this is an ideal which can 
at most be approximated, and that other and less difficult objectives should also 
be given due consideration. In dealing with the substance-procedure problem 
he fully recognizes the verbal pitfalls that confront one, and that the meaning of 
the terms in question varies according to the nature of the problem presented 
to the court. He also sees clearly the fallacies underlying most of the discussions 
of the subject, including those of Dr. Cheshire, in which it is assumed that some 
“characterization” of a rule as “procedural” or as “substantive,” made for some 
other purpose, either by the forum or by the place of wrong, must logically be 
applied by the forum in conflict cases, unless thereby some fundamental policy 
of the forum is infringed (see p. 75). He sees—as the reviewer has for years 
been insisting—that the “so-called problem of classification [or ‘characterization’ | 
is [in this field of ‘substance’ and ‘procedure’], in reality, a very simple one. 
The court of the forum ought to restrict the category of procedure as much as 
possible and to give the law of the place of wrong the maximum possible applica- 
tion consistent with due and effective administration of justice” (p. 76). 

Lawyers in the United States will be interested to note the extent to which 
English decisions which deal with cases involving the laws of foreign countries, 
have been followed blindly by Canadian courts in dealing with cases requiring 
the application of the law of sister provinces of Canada, rather than of some 
foreign country. Thus what the author calls “the first rule in Phillips v. Eyre” 
( (1870) L.R. 6 Q.B. 1), which denies recovery in the forum unless “the wrong 
is of such a character that it would have been actionable if committed” in the 
forum, has become “the prevailing doctrine in Canada” (p. 89). American 
students of the subject will agree with Professor Hancock that this is “mechani- 
cal jurisprudence” of the worst kind, applying to the territorial units of a 
federal state a rule developed for the far different situation which is presented 
when a court is asked to “apply” what is for it in reality “foreign law.” 

The remaining chapters are devoted to specific problems, such as negligence 
and contributory negligence; legal cause; measure of damages and statutory 
limitations on amount of recovery; burden of proof; presumptions; workmen’s 
compensation; etc. Both Canadian and American lawyers will find the constant 
comparison of Anglo-Dominion and American law highly illuminating. 
Especially interesting and important is the author’s discussion of rules as to 
burden of proof and of presumptions. Here as elsewhere the discussion goes 
on, not in terms of abstract theories, but rather of the purpose underlying the 
rule that the substantive law of the place of wrong is to be applied. This ap- 
proach leads the author to the unorthodox view (shared by the reviewer) that 
many rules now classified by most (but not all) of our courts as procedural 
should for this purpose be characterized, and so applied, as substantive rules of 
the place of wrong. 

The author has used the happy phrase “multiple contact cases” to denote 
those cases in which fact-situations have contacts with more than one state. 
Here again Professor Hancock, after discussing the abstract theories offered 
by some other writers under the heading of “characterization,” adopts a func- 
tional point of view. As he says, the abstract formulae of these other writers 
“over-simplify the problem,” and “omit all the important factors” of social 
policy which need consideration. However, the author is careful not to over- 
state his point, for he recognizes that some, if not many, of the “multiple contact 
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cases” may not involve “any important policies of the states” with which they 
are connected; and that possibly all that is needed is a “simple general principle 
of classification,” which, if followed by all courts, will lead to uniformity of 
decision.” He does not, however, tell us just how courts in the different states 
are to be persuaded not only to adopt the same formula but to give it identical 
interpretations as new combinations of events present themselves for adjudica- 
tion. 

It seems to the reviewer that in section 45, which deals with workmen’s com- 
pensation, the author does not adequately bring out the nature of the views 
of the Minnesota courts, which place the emphasis upon the “integration” of the 
industry within that state, rather than upon any other element. Subject to that 
qualification, the discussion of the problems raised by the workmen’s compensa- 
tion statutes is adequate. Note might have been made of the fact that a majority 
of the American states have amended their statutes to permit an election between 
the local statute and that of some other state with which the fact-situation is 
connected. 

The book closes with a chapter devoted to “Maritime Torts,” in which 
the decisions of courts of the United States and of the British Empire in this 
field are noted and compared. In discussing the situation growing out of 
collisions between ships of different countries, the author’s discussion is not 
adequate. Note should have been taken of the controversy between Professor 
Beale and the admiralty bar at the meeting of the American Law Institute, in 
1932, and the resulting change in the text of the Restatement. The original 
tentative draft as prepared by Professor Beale read as follows: “A claim for 
injury caused by collision between two vessels on the high seas is governed 
by the law of the flag of the vessel injured, or of the vessel on which the person 
or thing injured is carried at the time of the injury.” Professor Beale justified 
this on the ground of the ordinary rule of American courts in non-maritime 
torts that the law of the “place where the injury occurs” is to be applied, so 
that in the case of vessels colliding on the high seas the law of the injured ship, 
or of the ship on which a person or property is injured, is to be applied, the 
vessel in question being treated for this purpose as part of the “territory” of 
the nation under whose flag the ship is operating. This aroused so much 
opposition from the experts in admiralty law that they were asked to re-draft 
the section. (See 10 Proceedings of the American Law Institute, pp. 85-91). 
As redrafted by them and finally adopted by the Institute, the section reads as 
follows: “Section 410. Liability for an alleged tort caused by collision on the 
high seas outside the territorial waters of any state is governed, 

(a) by the laws of the states whose flags the vessels fly if the laws of such 
states are the same; 

(b) by the law of the forum if the laws of the states whose flags the vessels 
fly are not the same.” (Italics supplied.) 

Note the explicit recognition of the admiralty lawyers, and of the Restatement, 
that the law applied under paragraph (b) of Section 410 is the “law of the 
forum,” and not “the general maritime law as interpreted by the forum.” I 
have said above that the author’s discussion is inadequate because, in enumerating 
the laws possibly applicable, the author does not mention “the law of the forum.” 
He seems to assume that where the laws of the two states concerened differ, the 
only choice left (if one decides not to choose the law of one or the other of the 
two states) is something described as “the general maritime law as interpreted 
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by the forum” (see pp. 277-8). Professor Hancock properly rejects the “gen- 
eral maritime law” as a fiction, but does not discuss at all the solution offered 
by the admiralty lawyers and the Restatement. He advocates a “thorough-going 
application of choice-of-law principles” as found in torts of non-maritime na- 
ture, and concludes that those “principles” have “usually recognized the interests 
of both jurisdictions by permitting an alternative reference to the internal law 
of either one” (p. 280). The reviewer finds it somewhat difficult to interpret 
this statement, or to see just how the “principles” referred to would work when 
applied to a maritime collision of the kind under consideration. In non-mari- 
time torts certainly American courts have usually applied the “law of the place 
of wrong,” and “the weight of authority supports the view that ‘place of wrong’ 
means ‘place of injury,’ ” as the author states (p. 174). If that view is accepted, 
it would seem that Professor Beale’s tentative draft should be accepted. (Pro- 
fessor Beale still asserts it to be the law: see Section 410.1 of his Treatise.) 
The following illustration, given in a letter from a well-known student of ad- 
miralty law, shows the interesting possibilities of such a rule: “An English 
vessel collides with an American vessel on the high seas. Both ships are dam- 
aged. The American Admiralty rule is that when both ships are at fault the 
total damages are borne by them in equal shares. The present English rule is 
that the total damage is borne in proportion to the degree in which each vessel 
was in fault. <A libel and a cross-libel are filed in an admiralty court. The 
court finds that the English vessel was damaged $3000 and the American vessel 
damaged $5000; that the English vessel is chargeable with one quarter of the 
fault and the American vessel with three quarters of the fault. In the libel 
brought by the American vessel, if the American law is applied, the American 
vessel is entitled to a decree for $1000 from the English vessel in order that 
their losses shall be equalized at $4000. In the cross-libel by the English vessel 
for the damage to it, if the English rule is applied, the American vessel will have 
to bear three quarters of the total damage of $8000, or $6000, and to achieve this 
result will have to pay the English vessel $1000. As each vessel thus gets a 
decree of $1000 from the other, the result is a stand-off. This result would 
certainly be curious as it does not coincide with the result that would be reached 
by applying either the English or the American law as the single applicable 
law.” The writer of the letter added: “I am inclined to agree that the proposed 
Section will not go in any court.” As stated above, the reviewer is puzzled to 
know just how in such a case the author’s suggestion of an “alternative reference 
to the internal law of either one” is to be worked out. The suggestion is ven- 
tured that the solution of the Admiralty bar and of the Restatement is likely to 
be accepted by American admiralty courts as the only feasible method of cut- 
ting the Gordian knot in question. 

One final general remark may be ventured: the author’s functional approach 
to the problems seems to the reviewer to have led him at times to minimize 
unduly the need for careful analysis of the meaning of one’s terms, The result is 
that the precise nature of the problem under discussion, including the character 
of the social or economic questions involved, is not always clearly brought out. 
For example, in dealing with the “Vicarious Liability of Automobile Owners” 
the author contents himself with the statement that when an automobile owner 
entrusts his car to another, who injures some one in another state, “the decided 
cases appear to indicate that before A [the car owner] can be so charged [with 
liability to the injured person] it must be shown that he gave an express or 
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tacit consent to the use of his car” in the other state (at p. 237). Quite so; but 
why? An analysis of the terms used in the arguments of Mr. Justice Brandeis 
and Judge Learned Hand in the cases cited by the author (at p. 237, note) 
would, it is believed, be illuminating in more ways than one. However, an 
adequate discussion of the matter would be out of place in a review. 

The book contains a table of cases, a bibliography of treatises and articles 
cited, and an index. The University of Michigan is to be congratulated upon 
the high quality of this one of the first volumes of its new series. The book 
is a most helpful contribution to the literature of a difficult and as yet little 
understood subject. 

WALTER WHEELER Cook 
Northwestern University School of Law. 


Law and Peace in International Relations: The Oliver Wendell Holmes Lectures, 
1940-41. By H. Ketsen. Cambridge: Harvard University Press. 1942. 
Pp. xiv, 181. ($2.00). 
As Oliver Wendell Holmes Lecturer for 1940-1, Dr. Kelsen chose no mean 
subject for his lectures. He undertook to dissect the nature and technique 
of international law and on the basis of his conclusions to advance proposals 
for securing peace among states. Although these lectures admit of some of 
the usual criticisms of Dr. Kelsen’s approach to law, they are an impressive 
monument to his faculty for keen analysis. 

The results of his investigations into international law lead Dr. Kelsen 
to suggest that “the first step toward an enduring peace must be the establish- 
ment of an international community the members of which are obliged to 
submit all disputes arising among them to a permanent international court 
and to respect the decisions of this authority.” His reason for placing a court 
at the centre of the international order is to be found in his analogical discussion 
of the development of national and international law. International law is 
characterized by its decentralization both in the static sense that rules of 
particular international law are more numerous than rules of general inter- 
national law, and in the dynamic sense of its creation (by custom and treaty), 
application (there being no courts, the parties do what is necessary), and 
execution (by self-help). Centralization is the unique feature of national law 
as an order promoting peace, and in the evolution of that law, centralization 
of application by the establishment of courts appears before centralization of 
creation by establishment of a central legislature. Significantly, Dr. Kelsen 
would provide for the execution of the decisions of the international court. He 
thus places a central coercive administration behind, if not beside, an inter- 
national court. Experience rather than logic suggests the placing of a court 
at the hub of the international order, for it can also act as an agency of change 
until such time as a formal legislative organ is demanded. But the reinforce- 
ment of a coercive administration is indispensable to guarantee the court’s 
effectiveness. : 

Dr. Kelsen defines law as “an order according to which the employment of 
force is generally forbidden as a delict, but exceptionally, under certain 
circumstances, and for certain individuals permitted as a sanction.” Hence, 
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for international law to be “law” in this sense, war must be either a delict 
or a sanction, i.e. either a condition of the sanction or a consequence of the 
delict. The contention that international law provides no means of determining 
when resort to war is a delict and that war can be neither delict nor sanction 
makes it necessary for Dr. Kelsen, in order to bring international law within 
his definition, to retreat to the position that international law is a primitive 
law and that it is possible (and politically preferable) to regard war as a 
delict which is permitted only as a sanction. This falls little short of saying 
that war or employment of force ought to be a monopoly of the international 
order which as yet it clearly is not. It is difficult to be persuaded that when 
a state goes to war, following an attack upon it by another state, it is acting 
as an agent of the international community. 

While he tilts with Austin on the question of sovereignty, Dr. Kelsen 
recognizes that it is because of the minimum efficacy of international law that 
sovereignty looms large. And merely to call international law a “superior” 
order, or to prove that it is such by logic, will not ipso facto make it one. The 
lives of millions seem to be necessary for the purpose. 

Bora LASKIN 
School of Law, University of Toronto. 


Federal Cooperation with the States under the Commerce Clause. By J. E. 
KALLENBACH. (University of Michigan Publications, History and Political 
Science, vol. xiv.) Ann Arbor: University of Michigan Press. 1942. 
Pp. viii, 428. ($4.00) 

The Amending of the Federal Constitution. By L. B. OrFietp. Foreword by 
H. M. Bates. (Michigan Legal Studies.) Ann Arbor: University of 


Michigan Press; Chicago: Callaghan and Company. 1942. Pp. xxviii, 
242. 


THESE are two thoroughly competent studies in the field of American constitu- 
tional law. The first is volume x1v of the University of Michigan Publications 
in History and Political Science. The second is a volume in the Michigan 
Legal Studies and enjoys the distinction of carrying a foreword by former 
Dean Bates of the University of Michigan school of law. Although both of 
these volumes issued from the press in 1942, both are in a measure already 
“dated” by subsequent developments in American constitutional jurisprudence. 
The decision of the United States supreme court in Coleman v. Miller (307 U.S. 
433) early in June, 1939, raises the question sharply whether there are today 
any justiciable limits whatever to the power which the constitution of the 
United States brings into existence for its own amendment. This Professor 
Orfield frankly recognizes, even while he strives with lawyer-like fortitude to 
save something from the wreckage of past decisions and juridicial com- 
mentary. And Mr. Kallenbach finds himself in an even worse predicament in 
consequence of the decision of the court in United States v. Darby Lumber Co. 
(312 U.S.- 100) early in February, 1941. Chief Justice Stone’s sweeping 
opinion in that case slashes through the “network of juridical niceties” which 
Mr. Kallenbach lays out before us with notable dialectical skill and discrimina- 
tion, and reduces them to a heap of historical curiosities. Yet even historical 
curiosities have their value, and both these works, thanks to the care and 
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learning with which they have been written, remain important as contributions 
to the history of those once unique, today rapidly dwindling institutions— 
judicial review and constitutional limitations. 

The constitution says that “Congress shall have power . . . to regulate 
commerce . . . among the several States.” Was this grant of power intended 
to be exclusive and so to prohibit the states from attempting the same thing 
even though congress’s power, through congressional inaction, remained 
dormant? First and last, as Mr. Kallenbach shows, the supreme court has 
given adherence to four more or less conflicting theories, which he labels as 
follows: (i) “The conditionally-exclusive-power theory”; (ii) “The concurrent- 
powers theory”; (iii) “The exclusive-power theory”; (iv) “The local-concurrent 
powers theory” (p. 24). By the first theory if congress has legislated at all 
with respect to a particular “subject” of interstate commerce, it must be deemed 
to have decreed that there shall be no further regulation thereof—its “silence” 
becomes as potent as its spoken word. By the second theory the states remain 
free to regulate interstate commerce to their hearts’ content so long as their 
legislation does not actually conflict with congressional legislation. By the third 
view, on the contrary, the constitutional grant to congress is treated as an 
unqualified prohibition against state regulation of interstate commerce. Finally, 
by the fourth theory a sort of compromise is struck between the second and 
third theories, and the states are permitted in the absence of contrary action by 
congress to regulate commercial matters of a “local” nature, but prohibited from 
regulating “subjects of commerce which demand one uniform rule.” 

As Mr. Kallenbach shows, the second was probably the view which was 
generally held by the framers of the constitution, although it is plain that some 
of them—Madison, for instance—began early to have an inkling of the exclusive- 
power principle, which it should be noted is an ingredient of all three remaining 
doctrines. Even so, it was not until nearly a decade after the civil war that 
the supreme court, in the State Freight Tax Case (15 Wallace 232), held a 
state law void on the basis of an unambiguous endorsement of the exclusive- 
power doctrine ; and meantime it had formulated doctrine number four, to which 
it still adheres when it is confronted with state legislation respecting bridges, 
dams, ferries, and the like. 

The problem to which Mr. Kallenbach’s volume is primarily devoted grows 
for the most part out of the exclusive-power theory. While by this theory 
the states are forbidden to regulate interstate commerce “directly,” or 
“materially,” or “as such,” they still possess their so-called “police power,” 
which is the power “to promote the public health, safety, morals and general 
welfare.” Yet the accomplishment of these laudable objects is often utterly 
beyond state legislative competence unless it can be extended to reach certain 
branches of interstate commerce or unless its enactments can be supplemented in 
the interstate field by congressional legislation. The classic example, of course, 
is anti-liquor legislation. Under the decisions of the supreme court, based on 
the exclusive-power theory, a “dry” state was at one period powerless to prevent 
the introduction of intoxicants from a “wet” sister and even their resale in 
the “original package.” It is true that congress promptly endeavoured to 
“divest” liquor of its interstate character upon its arrival within a state, but 
the exclusive-power theory as applied by the court largely frustrated such efforts 
for nearly a quarter of a century, with the result of producing the movement 
for nation-wide prohibition which eventuated in the eighteenth amendment. 





REVIEWS OF Books 197 


Indeed, toward the end of the period referred to there was a veritable “hoss 
race” between the amending process and the court, to determine which kind 
of prohibition the United States should enjoy, local prohibition supplemented by 
congressional legislation which closed the channels of interstate commerce to 
intoxicants when these were headed for “dry” states, or nation-wide prohibition ; 
and, as Mr. Kallenbach’s narrative shows, although the court got there first, 
with its decision in 1917 in Clark Distilling Co. v. West Maryland Ry. Co. 
(242 U.S. 311), it did not get there in force enough to head off the amending 
process. 

And meanwhile the rising crusade against child labour had revived the 
original constitutional issue. Nor apparently had the court learned anything 
from the breakdown of the exclusive-power theory which it virtually confessed 
in the Clark Distilling Case, for at its very next term it held unconstitutional 
the First Child Labor Act, by which congress had attempted to ban child-made 
goods from interstate commerce. Again, in due course, ensued a race between 
the amending process and the court; but this time the latter seems to have 
avoided the reproach of “too little and too late.” As indicated at the outset of 
this review, its decision in the Darby Lumber Company Case, in February, 1941, 
concedes congress such unlimited power over interstate commerce, and indeed 
over production, that the numerous verbal devices which it had previously 
contrived for getting around the exclusive-power and other obstructive theories 
of its own invention have suddenly become rubbish. What degree of co- 
operation shall there be today on the basis of the commerce clause between 
congress and the state legislatures? Such degree as congress determines there 
shall be—no more, no less. 

In his foreword to Professor Orfield’s volume Dean Bates, while conceding 
that recent decisions of the court have “opened the door wider for both state 
and federal regulation of business,” nevertheless advances the opinion that the 
amending power is likely to be put in the near future to important uses (p. x) ; 
and he may well be right. At any rate, Professor Orfield’s book, as the most 
comprehensive treatise on Article V, stands well justified on its own account, 
and this notwithstanding the misadventure, mentioned earlier, to some of its 
reasoning from recent juridical developments. Indeed, Coleman v. Miller, to 
the extent that it promises to release the federal amending process from judicial 
supervision, tends to reinforce Dean Bates’s suggestion as to the impending 
enlarged employment of that process. 

Article V of the United States constitution provides that amendments to 
it may be proposed either by a constitutional convention, which congress is 
obligated to call upon “the application of two-thirds of the States,” or by a 
two-thirds vote of each house of congress; and that they shall be ratified by 
three-fourths of the states, acting either by conventions called for the purpose 
or by their legislatures, according as congress shall determine. A moment’s 
consideration will suffice to suggest that a great variety of questions of interpreta- 
tion may arise out of these provisions. May congress call a constitutional 
convention on its initiative? Must the demand for a convention proceed from 
the required two-thirds of the states contemporaneously or may it extend over 
a long period? What is meant by “two-thirds” of a house of congress— 
two-thirds of its total membership, or two-thirds of a legislative quorum? And 
must a resolution of congress proposing an amendment be laid before the 
president for his approval? Again, is congress’s choice as to which sort of 
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body it shall lay its proposals before totally unrestricted, or must some kind of 
amendments be referred to conventions? And suppose a state legislature at 
first rejects an amendment, may it later ratify; and vice versa; also, through 
what period may ratifications be permitted to accumulate to be constitutionally 
effective? Finally, is there any limit to the scope of the amending power—for 
instance, might it be used to abolish the constitution and replace the present 
system of government with a totally different system? 

Many of these questions have actually been raised before the court—the 
majority of such instances being supplied by the fight over the now defunct 
Eighteenth Amendment—and were entertained by it. The strong implication 
of the various opinions in Coleman v. Miller is, however, as was pointed out 
earlier, that all questions of interpretation respecting Article V are “political” 
in nature and hence are for “Congress,” which means apparently, not congress 
in its legislative capacity, but the houses of congress acting under Article V, 
that is to say, under their own interpretation thereof. 

As Professor Orfield himself concedes—or rather, contends—questions 
concerning the scope of the federal amending power are not justiciable. This 
he holds to result from the fact that no legal limits can properly be assigned 
to the “sovereignty” of the United States, of which the amending power as 
organized in Article V is, he argues, the constitutional organ. But certain 
questions, of procedure still remain justiciable, he argues, and ought to do, in 
the interest of good order and efficiency. The contention is certainly not 
without merit. The very fact that such questions get into court may demonstrate 
the need at times of having an answer to them before congress can get around 
to supplying one. 

Professor Orfield devotes his final chapter to criticizing the amending 
process and making suggestions for its reform. His position on the most 
fundamental issue raised is, however, far from being clear-cut. “Before,” he 
says, “we can correctly speak of the people being sovereign in the United States, 
we must amend the Constitution so as to permit a majority of the electorate of 
the entire country to amend the Constitution” (p. 216). But he shortly after 
remarks that “it is of course easy to make a fetish of democracy.” Apparently 
he would favour “ratification by a majority of voters in each of a majority of 
states”—the counterpart of the Swiss system. 

Perhaps a word should be added as to the literary quality of these volumes. 
That of Mr. Kallenbach’s is quite unusual for this type of work. Mr. Orfield’s 
performance suffers in comparison, partly because many of the chapters were 
previously published separately in journals. Since each such paper had to be 
complete in itself, it repeated, or was repeated by, things said in some of the 
others, and this repetitiousness has not been entirely pruned from the assembled 
product. 


Epwarp S. Corwin 
Princeton University. 


A Discourse upon the Exposicion and Understandinge of Statutes with Sir 
Thomas Egerton’s Additions. Edited from manuscripts in the Huntington 
Library by S. E. TxHorne. (Huntington Library Publications.) San 
Marino, Cal.: Huntington Library. 1942. Pp. viii, 194. ($5.00) 

THIs anonymous tract, found in the Ellesmere Papers in the Huntington 

Library, and edited in a scholarly manner by Professor S. E. Thorne of 
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Northwestern University Law School, presents what appears to be the first 
tract dealing with the interpretation of statutes in England. Another manuscript, 
which is a summary of the one chosen, has not been included. Probably written 
prior to 1567, it is “a touchstone for the reappraisal of statutory interpretation 
in legal history” (p. 11) as it comes to us at a time when modern legal science 
is re-evaluating the history and theories of the subject in the light of a drastic 
shift from judicial to legislative and administrative law-making. 

The Discourse deals under separate headings with proclamations; acts of 
parliament; and parts of a statute (the preamble, purview, and proviso); and 
in conjunction with the purview or body of the act deals topically with statutes 
in the affirmative and negative, the words of a statute, exposition by the 
sentence (or context), the equity of the statute, strict construction, construction 
contra to the words and extending a statute to cases not within the words. 
There is also a final word about the proviso. 

What is most interesting is to find how familiar many of these doctrines 
are to the lawyer of today, and how little real progress has been made in the 
field since that time if one but read modern treatises on the subject. For 
example, we are told that the preamble shows the “cause whye the statute was 
made” (p. 114); “the bodye of the statute” is the part “that have the force” 
and “effecte of an acte of Parliament” (p. 114) ; “an estatute in the affirmative 
doeth not take awaie neither the commen lawe nor other statutes” (p. 117) ; 
“but, contrarywyse, the statute in the negative: that deniethe and takethe awaie 
also the commen lawe” (p. 119). Again, in interpreting a statute it is “well to 
be considered the wordes, the sentence, and the meanynge thereof, for somme- 
times it shalbe construed straictelie; . . . sometymes the words by equytye are 
stretched to lyke cases . . . sommetymes . . . exponded against the wordes and 
sommetymes there happen cases upon statutes for which there is no wordes 
in the statute, and then is the exposicion made at the commen lawe” (p. 123). 
So, also, regard must be had for the whole statute, “wherein is to be sene the 
relacion of wordes, the couplinge of the same, what maie be gathered of them 
by implicacion” et cetera (p. 129); “for since that wordes were but invented 
to declare the meanynge of men, we muste rather frame the wordes to the 
meanynge then the meanynge to the wordes” (p. 140). Then the Discourse 
goes on to tell us that “sommetymes statutes are taken by equytye more then the 
wordes, sommetyme contrary to the wordes, sommetyme it is taken strayctelye 
accordinge to the wordes, and sommetyme, where there are no wordes in the 
statue . . . , the commen lawe shall make a construccion” (p. 140); that there 
is need for knowing what was the common law before enactment, for without it 
they shall “folowe theire noses and groape at yt in the darke” (p. 141); and 
that with a knowledge of the prior common law one finds the statute is “either 
incresinge the commen lawe, or remedyenge a myschiefe,” or “confyrminge . . . 
or makinge clere a doubte . . . or abridginge . . . or else quyte taking awaye” 
the common law (p. 143). Nor are these categories treated without a detailed 
application to cases (chaps. v1I-x, pp. 149-72). 

In the introduction Professor Thorne has abundantly shown that not unlike 
writers since the sixteenth century, we today read cases from the Year Books 
to the time of Elizabeth upon an unfounded presumption of an authoritative 
parliament and hence requiring the giving of full effect to legislation or reasoned 
excuses for departing therefrom. Analytical jurists often assume that all cases 
are to be regarded as contemporary. So in analytical studies seeking the 
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development of systematic techniques for reaching statutory meanings such 
writers often ignore historical settings and constitutional changes. Thus, old 
cases are, often without warrant, given new colour in the light of present 
problems. 

Certainly, students of statutory interpretation today cannot historically justify 
the indiscriminate use of cases in this early period or the making of apologies 
for what they term judicial legislation in the fifteenth and sixteenth centuries. 
There has, indeed, been an over-simplification of the history of statutory 
interpretation (see p. 5). Professor Thorne clearly shows that our present 
assumption of the doctrine of literalness is a product of a later time. It is 
true, however, even to this day that courts themselves have not infrequently 
fallen into the same error in use of these early cases. 

Professor Thorne tells us that the middle of the fourteenth century gave 
evidence of (i) a reluctance to employ extensive, if not restrictive, interpreta- 
tion (pp. 5-6 and note 2); (ii) a greater respect for statutory words; (iii) “the 
growing separation of the courts from the king’s immediate personal sphere” 
(p. 6); (iv) a “sharper separation of undifferentiated legislative power into 
that possessed by the king and that exercised by Parliament” (p. 7); (v) “the 
beginnings of legislation based upon a petition of the commune” (p. 7); and 
(vi) the termination of “appeal by courts to the Council for exposition of the 
meaning of a statute” (p. 7). Though literal interpretation appears only in 
exceptional cases, all evidence pointed at the time to a definite movement in 
that direction. Extensive interpretation to analogous cases of course remained 
(p. 9 and note) as a dominant technique, not undifferentiated from reasoning 
by analogy at common law. 

At any rate, cases up to the sixteenth century can certainly be found to 
justify almost any theory of statutory construction of our day. Professor 
Thorne has therefore done a service in delimiting the use of such materials as 
authorities in modern analytical studies in statutory application. That special 
customs and privileges, such as ancient demesne, were not affected by general 
statutes, because such tenants were not at common law (pp. 9, 10), or that 
general statutes applied to ancient demesne only if the results were “legally 
reasonable” (p. 22), are but two examples of “ad hoc explanations” (p. 22) 
for interpretations of this time. If freely examined the decisions indicate that 
there was no effort toward any theory of universality in the interpretation of 
acts of parliament, and hence no support for theories for exceptions out of 
statutes or distinctions between the letter and the spirit or between the words 
and the intention of the legislature (p. 22). They were, then, problems of 
parliamentary power rather than techniques of interpretation. But the sixteenth 
century did come to distinguish statutory content and what was literally 
expressed; to assume that a sufficient parliamentary power existed to extend 
statutes to everyone by general words; and hence to attempt exceptions out 
of statutes as requiring justification by a judicial technique. 

That statutes were to be given reasonable interpretation; that the intention, 
not the letter, was the law; that statutes in the affirmative carried no intent to 
repeal the common law ; and that words affecting private rights must be strictly 
construed, naturally followed. These doctrines are what we may well regard 
as the bases of modern theorizing about statutory interpretation (/ntroduction, 
pp. 1-35). 


In part 111, Professor Thorne traces the history of the extension of statutes 
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to analogous cases, which led to the distinction between the “equity of the 
statute,” justifiable extensions within the same “mischief,” and extension of the 
meaning to a point of judicial legislation (pp. 44-6 ff.). Thence followed the 
doctrine of strict construction of penal legislation and of statutes in derogation 
of common rights or common law; but these were to be taken “strictly only 
when a liberal application led to an undesirable result” (p. 50). Later in the 
sixteenth century, distinctions between penal and beneficial statutes, general and 
express provisions, affirmative and negative statutes, between the “lequity de 
lestatut” and “equity” (p. 54)—“a more generalized form of the Year Book 
concept of ‘lequity de lestatut’” (p. 56), reasoning by analogy from statutes 
declaratory of the common law but not otherwise, and between the letter and 
the internal sense or context of the language (p. 57); or the letter and the 
intention (pp. 58-68), with equity, purpose, reason, intention, and language 
being involved, began to take their places as doctrines of statutory interpretation 
(p. 66). 

In part 1v, the editor considers limitations or restrictions imposed upon 
statutory language: the problems of strict construction of statutes in derogation 
of common rights and common law; of statutes “impertinent” and “void,” of 
interpretation according to reason, of the limits upon parliament to enact 
repugnant statutes and those impossible to be performed,—all involving bitter 
judicial contests with parliamentary power, till at length, after the revolution 
of 1688, parliamentary supremacy was no longer questioned by the courts. 

Part v closes the Introduction. It deals briefly with the history of the 
manuscripts and their relation to other writings of the times. 

This cursory review can hardly indicate the sweep of scholarly research and 
effort that Professor Thorne has put into the editing of this valuable manuscript. 
His work is deserving of high praise, for it brings to the legal profession and 
especially to scholars interested in the history of statutes and their judicial 
applications, a wealth of information directly related to the Discourse. The 
careful editing of this manuscript will unquestionably give it a permanent place 
in the history not only of statutory interpretation but of the development of 
the supremacy of parliament. 

FREDERICK J. DE SLOOVERE 
School of Law, New York University. 


Impossibility of Performance: A Treatise on the Law of Supervening Impos- 
sibility of Performance of Contract, Failure of Consideration, and 
Frustration. By R. G. McEtroy. Edited with additional chapters by 
G. L. Witttams. Cambridge: At the University Press [Toronto: Mac- 
millan Co. of Canada]. 1941. Pp. xl, 255. ($5.00) 

DurRING the time when this book was going through the Cambridge University 

Press the author was engaged in active practice in New Zealand. To facilitate 

publication, it was edited by Dr. Glanville Williams, who revised it in various 

particulars and wrote some extra portions of the text identified by foot-notes. 
The work constitutes a comprehensive and orderly guide to the English 

decisions within the field which the title indicates. More than this, it has a 

thesis regarding the analysis of those decisions and the proper terminology to 

be employed in discussing them. The author’s analysis is explained as follows: 
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“Suppose that A contracts with B to do an act in return for a money considera- 
tion, and his undertaking becomes permanently or temporarily impossible of 
performance. A question may then arise either as to the discharge of A or 
as to the discharge of B. As to A, he is in some cases discharged to the 
extent of the impossibility; and if his obligation is no more than temporarily 
impossible of performance, he is in some cases discharged from the whole 
obligation even after the temporary impossibility has ceased (‘frustration’). 
As to B, he too is in some cases discharged from his obligation to pay. But 
this discharge cannot rest upon impossibility of performance, for in law there 
is no impossibility in the payment of money; in truth it rests upon the principle 
that the consideration for the promise has wholly or at least substantially failed.” 

In short, the author contends that there are three main types of problems 
as outlined in this example and that they require distinct consideration. They 
have been considerably confused in the English cases and the term “frustration” 
has been indiscriminately applied to all three. Each one is subjected to a care- 
ful historical study, showing its development from one case to another. Various 
judicial passages which support the author’s distinctions are quoted. The course 
of decisions in which the three main problems were confused and wrongly 
labelled is also explained and the judicial passages which engendered this 
confusion are respectfully deprecated. The book makes an undoubted contri- 
bution to clarity of thought and the proper classification of factual problems in 
this field. It should go a long way to minimize the danger of unjust decisions 
arising from the confusion of diverse issues. 

Nothwithstanding the large number of decisions relating to the three problems 
discussed there are, as the author points out, very few cases in which the 
courts have excused a promisor from full performance because of some super- 
vening event when there were no provisions for such excuse in the terms of the 
contract. Ina great many of the later decisions the promisor was excused by an 
express term of the contract and the only issue for the court was whether or not 
he should be compelled to perform after the supervening event which had 
prevented performance had ceased to operate—cases of “frustration” in the 
strict sense. This issue, it is contended, was one of construction of the express 
terms inserted by the parties and these cases ought not to be confused with 
cases such as Taylor v. Caldwell where the contract was completely silent 
regarding the effect of the supervening event. 

Having emphasized the fact that English courts have rarely excused a 
promisor without some authorization in the contract, the author insists that 
this attitude to contractual obligations is very salutary and necessary in order 
to preserve “the sanctity of contract.” His analysis should certainly check any 
incipient tendency to the undue relaxation of contractual obligations. The 
reviewer cannot, however, share the author’s view that it is possible to state 
“objective tests” by which the courts may in future be guided to a satisfactory 
solution of every problem. Problems of supervening impossibility and failure 
of consideration are bound to be as various and peculiar as life itself. It is 
only by a considerable straining of the accepted meanings of words that Nickoll 
v. Ashton, [1901] 2 K. B. 126, can be brought within the “perishing of a specific 
thing or person” principle by which it is supposed to have been governed. 

Perhaps the author’s confidence in his objective tests would have been a 
little less vigorous if he had included some American and Canadian decisions 
within the scope of his study. It would be interesting to have his comments upon 
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such cases as McKenna and Mitchell v. McNamee and Co., (1888) 15 S. C. R. 
311 and Ziger v. Shiffer and Hillman Co., [1933] O. R. 407. The courts 
which decided these cases can hardly have derived much assistance from verbal 
tests laid down in previous cases. Probably the circumstances of hardship 
existing in each particular case influenced these decisions more than any general 
principle of law. But whatever those circumstances of hardship may be in any 
particular case, they must not blind us to the need for maintaining the integrity 
of contractual obligations. On this point we respectfully agree with all that 
the author says. 
M. Hancock 

School of Law, University of Toronto. 


Sir John Fortescue: De Laudibus Legum Anglie. Edited and translated with 
introduction and notes by S. B. Curimes. (Cambridge Studies in English 
Legal History.) Cambridge: At the University Press [Toronto: Macmillan 
Co. of Canada]. 1942. Pp. cxiv, 235. ($8.00) 

ProFEssor CHRIMES has placed all students of English legal history under 

obligations by this admirable edition of Fortescue’s De Laudibus which he has 

prepared for the well-known Cambridge Studies. He has printed a fifteenth 
century Latin text with such modifications in punctuation as to make reading 
easy. Defects in this text have been modified by references to sixteenth-century 
readings. All variants of any importance have been included, and a fresh 
translation has been provided which is excellent not only as a translation but 
in the manner in which the original Latin flavour is preserved. To this text 
scholarly notes are added which are always illuminating. Professor Chrimes 
discusses the various manuscripts and sources, and, in this connexion, he builds 
up a body of knowledge which is as complete as possible. He examines the 
place and date of composition, the influences which may be traced in the work, 
the argument, and he sums up his introduction with a balanced estimate of the 
treatise and of its place in legal history. No one familiar with Professor 

Chrimes’s English Constitutional Ideas in the Fifteenth Century (see 2 

University oF Toronto LAw JourRNAL (1938), at pp. 386 ff.) will be surprised 

to find that the minute and careful learning which characterized that work are 

once more in evidence. The general editor of the series, Professor Hazeltine, 
contributes a general preface in which he sets the treatise in its historical setting, 
and provides, at the same time, an excellent account of the significance of the 
age of Littleton and Fortescue in the history and literature of English law. It 
is a pity that reference to this general preface is not made on the title page. 

(It may be noted that the title on the cover is misleading.) It will thus 

be seen that the general editor and Professor Chrimes have combined to 

produce an edition of the De Laudibus which is worthy of the finest traditions 
and will, we believe, remain for many years definitive. We only hope that 

the general editor’s suggestion that Professor Chrimes will produce a 

definitive edition of Fortescue’s third principal work, the De Natura Legis 

Naturae, will be fruitful, for such an edition, with the work of Plummer’s 

edition of Fortescue’s Governance of England and of Professor Chrimes 

himself, would not only round out our knowledge of Fortescue’s mind and 
thought, but would add materially to that of legal and political thought in 
the century. 
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In a short review it is impossible to examine in any detail the apparatus 
criticus supplied by the learned editors. We have already said sufficient to 
draw attention to its high quality. All that is possible here is to sum up 
the general conclusions. The treatise does not belong to the history of legal 
thought although there is enough in it, expressed or implied, to give it a 
place in line with the English medieval thinkers, and, strangest of all, to 
provide royalist and roundhead, tory and whig of future generations with 
inspiration. Fortescue, however, is interested in things as he saw and 
experienced them. It is true that the atmosphere is patriotic and that the 
darker side of his scheme of things is obscured. But when we recall the 
aims of his writing and remember that he did not set out to give an objective 
and carefully weighed view but rather to see institutions and laws in their 
proper and due purposes we shall be better able to estimate his work. One- 
sided from many aspects, it may be, but it is singularly accurate within its 
aims. In addition, the work has enjoyed a place of authority and influence. 
To it Tudor government owed not a little and it became later on the 
vade mecum of those who opposed all forms of arbitrary rule. Coke, White- 
lock, Philips, Digges used it again and again. It appeared for prosecution 
and defence in the Case of John Hampden. Almost from its appearance it 
took a permanent place in the literature of legal history, and in modern times 
Professor Sir William Holdsworth, Professor Winfield, and many others 
have included it among the recognized sources of legal history. Perhaps its 
most outstanding general importance lies in the fact that Fortescue “abandoning 
feudal and non feudal notions of the monarchy,” emphasizes that the king was 
limited not only by divine and moral law and the law and custom—that he 
states—but was clearly and definitely limited by parliament. Indeed, Professor 
Chrimes would suggest that as far as he knows this parliamentary limitation is 
something on which no one else had previously insisted, at least with such 
clear-cut statement. He adds that but for Fortescue, we might be tempted to 
follow historians “who have imagined that the fate (as well as the destiny) of 
parliament was still in the balance at the end of the fifteenth century.” He adds 
that “such views . . . are utterly unconvincing when we realize that parliament, 
in this doughty champion of monarchy and common law, was as inevitable and 
indispensable as that very monarchy and common law” (p. cii, cf. chaps. XVIII 
and xxxvi of the text of the De Laudibus). “The limitation upon the king is 
definitely a parliamentary one. . . . To [Fortescue’s] mind it is the assent of 
parliament that is needful if the king is to act not tyrannically but lawfully, and it 
is his recognition of this point that at once secures to him his abiding place 
in the history of constitutional ideas and also indicates the magnitude of the 
position attained by parliament in the constitutional scheme of things” (p. 161). 
If, in English legal history, the Tudors found in Fortescue’s Government in 
England practical suggestions for curbing the powers of “the overmighty 
subject” by magnifying the monarch and the prerogative, so the men of later 
generations found emphatic support from the De Laudibus for their insistence 
on the powers of parliament and the supremacy of law, which eventually 
established themselves against arbitrary power whether exercised by king or 
subject. 

In conclusion, we might point out the fact to which Professor Hazeltine 
draws attention (p. xli) that Fortescue in the De Laudibus is the first writer 
to deal with the organization of the English legal profession—the nature of 
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the inns and of legal education, the position of the serjeants-at-law and the 
justices. This account is drawn from practical experience, and is the founda- 
tion on which later studies have been based. Neither the general editor nor 
Professor Chrimes is able to contribute anything new to the history of the 
serjeants-at-law, the latter indeed remarking that no satisfactory history of 
them as yet exists (p. 203). Professor Edward H. Warren has recently 
summarized in a learned article all that we know of their origin, rise and fall 
(Virginia Law Review, May, 1942). 

The work is printed with the greatest of care and there is an index of 
subjects and of proper names and places. We recommend it to all students 
of English law as an admirable example of first-class editing. 


W. P. M. KENNEDY 
School of Law, University of Toronto. 


Rolls of the Gloucestershire Sessions of the Peace, 1361-1398. Edited by E. G. 
KIMBALL. (Transactions of the Bristol and Gloucestershire Archaeological 
Society, vol. Lx11 for the year 1940.) Kendal: Wilson and Son. 1942. 
Pp. 185. 

Miss KiMBALL has already achieved distinction in her edition of the rolls of 

Warwickshire and Coventry sessions of the peace for 1377-97, which appeared in 

1939 in the publications of the Dugdale Society. Fortunately she has continued 

in this field by editing for the Bristol and Gloucestershire Archaeological 

Society rolls of the Gloucestershire sessions of the peace for 1361-98. Students 

of the history of English law owe a great debt of gratitude to such societies 

which, with the assistance of patient scholars, are doing so much tq make 
available all the known records of the justices of the peace for the fourteenth 
and fifteenth centuries. Indeed, to the inspiration of Miss Putnam, to the 
generosity of local societies, and to enthusiastic and well-trained editors such 
as Miss Kimball the history of English law will always remain a debtor. Miss 

Kimball brings to her work invaluable experience and we trust that these 

Gloucestershire records will not be the last which she will edit owing to her 

administrative duties in an American college. 

In the present volume Miss Kimball prints four peace rolls scattered over the 
last forty years of the fourteenth century: the earliest (Assize roll, 297) covers 
the years 1361-3; the second (Assize roll, 293) covers the year 1378; the third 
(Assize roll, 298) covers the years 1384-7 ; the fourth (Ancient Indictments, 30) 
belongs to the years 1395-9. This last is not in reality a roll, but, more interesting 
still, is a collection of material specially prepared for a visit of the king’s bench 
to Gloucester in 1398, containing indictments for felonies and trespasses, for 
infringement of the statute on salmon, and records of incompleted trials. Miss 
Kimball, as we should expect, presents a useful and practical text, which is 
most valuable for the legal student who is chiefly concerned with legal history. 
She has added, in English, summaries, which follow the cases. These are 
abstracts of the essential facts concerning the offences, and they facilitate 
reference to them. She does not waste too much time over the history of the 
period—a page or two—for she sees that the records are local and little 
influenced by the big outside world of political struggles. Indeed, it is inter- 
esting to note that, although in Gloucestershire economic advance was large at 
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the time, yet few records come to us of economic offences—a distinct difference 
from the rolls which she has edited for Coventry. Miss Kimball points out, 
however, various reasons which may account for the absence of such records 
(p. 47). An excellent introduction deals with the relation of the peace rolls to 
the king’s bench; the commissions and their personnel, where there is not 
too great biographical detail; the dates and places of the sessions; juries; the 
business done; the offences recorded; a note on the economic and social material 
in the peace rolls. This introduction is well-balanced and clear. 

Once more the main business of the justices of the peace is in evidence— 
the hearing of presentments from jurors and. constables; and, thus, we get 
records of homocide, larceny, burglary, robbery, arson, rape, and many tres- 
passes. Once again larceny figures largely in the presentments and appears 
once more to be distinguished from theft by the violence involved in the latter. 
Larceny is described by the phrase felonice furatus fuit or felonice cepit et 
asportavit; in robbery we have the verb depredare. Burglary, involving a 
breaking as well as stealing, is dealt with in thirty-one presentments. The 
verb burgare is not used. The crime at this time did not require the element 
of breaking by night, and indeed Coke could refer the use of noctanter to no 
earlier a period than the reign of Edward VI. It is interesting, however, to 
note that in the Ancient Indictments printed by Miss Kimball, noctanter appears 
(p. 159); but the text would imply that the word refers to time and not to an 
essential element in the offence. Miss Kimball draws attention to offences by 
the clergy. She refers to the fact that the king’s bench, in Gloucester in 1363, 
“heard indictments against a large number of stipendiary priests who had been 
taking excessive wages,” and that on the peace rolls which she prints “there 
are indictments of chaplains and some other members of the clergy for various 
offences.” It might have been well to describe the various classes of clergy, 
for we believe that few of her readers (outside English) would know the exact 
differences. There are seven presentments for rape; but Miss Kimball points 
out that the verb rapere may be used, as sometimes by Bracton, in the sense 
of seizing and not of the sexual crime: There are presentments for conspiracy. 
In one there is an element of maintenance; but here the emphasis seems to be 
on the conspiracy (p. 109). Elsewhere we find the word manutentor used apart 
from conspiracy (p. 125). There is an interesting example of the old crime of 
petty treason—the murder of a man with the consent of his wife (p. 87). 

The volume is a distinct contribution to the growing material dealing with 
the subject. Miss Kimball has added to her reputation as a scholar, and students 
not only of legal institutions but of criminal law are under great obligation 
to her. It happens too often, that, when a more or less definitive history of a 
subject appears, the patient editor of material is liable to be forgotten. We wish 
to put on record the debt which we owe to those who valiantly furnish the 
necessary materials for legal history, especially those who furnish it in Miss 
Kimball’s admirable manner. 


W. P. M. K. 
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Some Sessions of the Peace in Cambridgeshire in the Fourteenth Century, 
1340, 1380-83. By M. M. Taytor. (Cambridge Antiquarian Society, 
Octavo Publications, no. Lv.) Cambridge: Bowes and Bowes. 1942. 
Pp. liv, 76. 

Miss M. M. Taytor, under the direction of Professor B. H. Putnam, has 
edited two Cambridgeshire peace rolls (Assize Rolls, 101, 107) containing the 
proceedings before the justices in the autumn of 1340, and indictments made in 
sessions of the peace from 1380 to 1383. Her work takes its place in this field 
of legal history with similar publications by Miss Putnam (3 UNIveERsITy oF 
Toronto Law Journat (1940), at p. 521), Miss Sillem (ibid., at p. 180), 
Miss Kimball (4 ibid., at p. 189) and Miss Gollancz. We are expecting further 
publications from these and other scholars. Thus there proceeds the work of 
making available to students of the history of English law all the records at 
present available of the justices of the peace, who occupy such an important 
place in the fourteenth and fifteenth centuries as judges in criminal cases and 
as enforcers of much economic legislation. War-time difficulties have thrown 
on others much of the burden of seeing this book through the press on behalf 
of the Cambridge Antiquarian Society. Neither the society nor Miss Taylor 
needs to be ashamed. The society deserves thanks for hospitality among its 
publications in furthering scholarly accomplishments, and Miss Taylor may Le 
warmly welcomed among a distinguished company. The book is well printed and 
printers’ errors are few. There is an index which might well have been more 
detailed. 

The long introduction is divided into seven parts: (i) the political and 
constitutional background of the rolls; (ii) explanation of the rolls; (iii) the 
commissions of the peace in the fourteenth century; (iv) the organization of 
the sessions of the peace; (v) the offences on the peace rolls; (vi) details of 
some of the cases; (vii) conclusion. Throughout Miss Taylor appears as an 
accomplished, if undistinguished, historian, well-trained in historical technique, 
accurate in matters of reference and careful in statement and conclusion. It may 
well be that the introduction is not all of equal value for the professional student 
of legal history. For example, the section on the background we found some- 
what dull and the same may be said of the over-full biographical records which 
deal with the personnel of the commissions. Doubtless all this may all be of 
value in some other connexion but we were somewhat wearied by the inordinate 
number of pages given to it. On the other hand, Miss Taylor shows scholarly 
accomplishment in her explanation of the rolls, a sense of contemporary 
atmosphere in her picture of the organization of the sessions—justices, jurors, 
and others present and the general business. She gives an excellent classification 
of the offences and she draws attention to the remarkable absence of present- 
ments from the second peace roll (when the power belonged to the justices) 
of economic offences. This is followed by a careful selection of details in 
particular cases. 

The value of the rolls is made clear in a succinct conclusion. The earlier 
roll belongs to the constitutional crisis of 1340-1—at least it can be fitted most 
probably into its history. The later belongs to the period of the break-down 
of administration and of social chaos which lead to the great revolt. From both 
rolls we find ample illustrations of the life of the years covered. In addition we 
learn not a little in connexion with procedure—the issuing of writs, of the 


















208 THe UNIversity oF Toronto Law JOURNAL 


sheriff’s returns to them, and of his difficulties because of the existence of 
liberties. The justices deal with burglary, a crime still in the process of 
definition. But above all the rolls are of great value in building up a knowledge 
of the institution of the justices and of their activities. 

The rolls are printed with modernized punctuation, capitalization, and 
paragraphing, with the usual forms in dealing with editorial doubts, etc. The 
entries have been numbered consecutively, and number references enable each 
case to be followed until the last reference to it. The result is an eminently 
readable text for students of legal history rather than one with exact conformity 
to the original which might have been demanded from other points of view; 
and its editorial arrangement is such as to make’ it most usefui. 

We welcome Miss Taylor to the goodly company of those who still continue 
to believe that without a knowledge of legal history no one can be truly learned 
in the law. If her introduction is somewhat overburdened and long drawn 
out, and if she seems perhaps a little the servant and not the master of her 
material, this is beyond doubt due to the zeal of the young scholar working for 
a doctorate. She has made the goodly company her debtors by a distinct 
contribution to the growing volume of material which we hope may one day 
provide a full-dress history of one of the most important aspects of the history 
of legal administration. 


W. P. M. K. 


Lawyers and the Constitution: How Laissez Faire Came to the Supreme Court. 
By B. R. Twiss. With a foreword by E. S. Corwin. Princeton: Princeton 
University Press [Toronto: Ryerson Press]. 1942. Pp. xii, 271. ($5.50) 

THE accidental death of the author of this book at the early age of twenty- 
eight has undoubtedly deprived scholarship in American constitutional law of 
a singularly gifted writer. It is fortunate, however, that Professor Corwin of 
Princeton University has prepared his manuscript for publication, for it 
discloses not only balanced work but is witness to a new and fruitful approach 
to the study of the judicial process. The book is well organized and clear in 
statement; and its pattern is such as to call for grave regret that the fates 
cut off a young writer of such brilliant promise. We do not indeed wish to 
leave the impression that the work is one of mere promise—it is a solid 
achievement ; we wish only to emphasize our sense of loss for the future. 

The book is one hard to review by a reviewer in a foreign jurisdiction, 
for he cannot tell how much of it is at least felt, if not known, in the United 
States. However that may be, we can confidently recommend it to foreign 
students of American constitutional law who will find it full of illumination 
such as cannot be derived from a mere study of the law reports. It may be 
said that it does much to galvanize the law reports into life, to translate them 
into an understandable language of social meaning, and to place them in their 
due setting in the folkways of American life. If any practical lawyer of the 
black-letter school continues, in the light of this book, to believe that law is 
something apart from and scornful of philosophy, then we must assume that he 
is joined to his idols and is only worthy of being left alone with them. For 
Mr. Twiss, conscious of the Zeitgeist reflected in the law and of the degree in 
which the spirit of American freedom, individualism, and the philosophy of 
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laissez-faire have coloured American constitutional decisions seeks to discover 
the methods by which this has been accomplished. He thus sets out to fill an 
empty place in the literature of the judicial process—to view influences to 
which Mr. H. S. Commager drew attention in his article, “Constitutional history 
and the higher law” in The Constitution Reconsidered (New York, 1938), pp. 
239, 241. 

Mr. Twiss discloses that the most prominent influence in translating a 
philosophy into terms of law has been the work of the leading lawyers, who 
rang the changes with persistency on individualism and who defended with 
unbroken zeal the philosophy of laissez-faire before the supreme court, until 
the judges took them over and wrote them into the law of the land not merely 
as judicial interpretations of phrases in the constitution which are not terms 
of art but almost as definitive amendments. Some of these lawyers in pleading 
boldly proclaimed the prevailing philosophy in a manner which surprises a 
common lawyer in the British Empire, where such pleading would not be 
received with approval—to say the least of it; others more shrewd wove it into 
the phraseology of law and clothed it with the jargon of the legal cult. One 
and all, however, advanced the process, until, as Mr. Twiss puts it, the “rule 
of law” became the rule of lawyers, and the lawyers and judges combined to 
turn the principles of the constitution into a dogma of the freedom of individual 
enterprise. That situation prevailed until 1937, but it has left a body of 
precedents which is not without possibilities of trouble. 

Mr. Twiss traces this process with great skill. He points out that much 
of it was not conscious, and if conscious was practically inevitable. But he 
shows how, beginning with Cooley’s Constitutional Limitations, small and 
highly paid groups of lawyers (working on behalf of the great financial and 
business interests) and the leading men of the bar associations gathered up the 
tenets of the philosophy and clung to them with clam-like advocacy long after 
American life was proving their futility and was dimly seeking another 
philosophical scheme of things. Finally, passing through the history in a 
review of excellent proportions, Mr. Twiss brings us to the activities of the 
national lawyers’ committee who “undertake to invalidate the New Deal in 
anticipation of like action by the Supreme Court.” Their anticipations failed. 
Why? Professor Corwin says that that question would require another volume 
to answer it, but he agrees with Mr. Twiss that the central fact of the failure 
lay in “a new teaching bar,” which, beginning at the law school of Harvard 
University taught increasingly ‘a skepticism of judicial dogma and a sense of 
the vagaries and interests of the human beings controlling it,” and made “the 
leading law school journals organs of criticism and analysis which have 
awakened the people and the judges to the social and economic bias at the root 
of judicial decisions.” In other words, the law of the court and the chamber 
has to meet the challenge of the university law schools and their publications. 
Those who have read Lord Wright’s article on the study of law in 54 Law 
Ouarterly Review (1938), at pp. 185 ff., will find that this point of view is not 
exclusively American. Thus, the monograph is a survey of how the leaders of 
the bar with all the narrow ritual and ceremonial and so on of an exclusive 
guild—to suggest nothing of more mundane influences—insulated “the bench 
from the ideas, interests and conflicts prevailing among the populace” until the 
new learning outflanked the entrenched positions and got a foothold in them 
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by the recruits from the university law schools. The book is thus a contribution 
at once to the process of philosophy and to the history of university legal 
education. It may not indeed tell the full story, but beyond doubt it provides 
an interesting and suggestive chapter for it. It would be impertinent to 
emphasize further its significance. It ought to point a way for similar studies 
in other fields, for example the philosophy of private property in relation to 
labour and industrial law. But all this as it may, we wish to thank Professor 
Corwin for seeing that the book was published. He has added to our great 
obligations to him. 


W. P. M. Kennepy 
School of Law, University of Toronto. 


New World Constitutional Harmony: A Pan-Americanadian Panorama. 
G. Jarrin. New York: Columbia Law Review. 1942. Pp. 53. 
Into a world mutilated by war and tortured in some degree by utopian plans 
for the future, Mr. G. H. Jaffin brings a breath of fresh air in an article which 
appeared in 42 Columbia Law Review (April 1942) and which is now reprinted 
in book form as part of a policy for advancing the reciprocal interest of the 
peoples of the new world by a deepening knowledge of their legal systems. Mr. 
Jaffin writes with the restrained scholarship which characterizes all his work. 
While he is conscious of the terrible disintegration of today and equally 
conscious of the demands which the future makes on all free men if that future 
can be made to contain creative hope, yet he is emphatic in avoiding anything 
like doctrinaire proposals which have a singular capacity of doing more harm 
than good. He raises interesting questions. He points to the general diffusion 
of American constitutional ideas; he views pan-Americanadian problems, and 
various proposals for future unions among states; he examines schemes for 
pan-Americanadian confederation. There is no necessity to go into details in 
connexion with this part of his study except to point to the place which he 
gives to the fact that common ideas in constitutionalism and in the workings 
of constitutional law may and do exist among many states whose systems of 
private law and whose languages are entirely different. Approaching the 
subject in an eminently objective manner he suggests that those differences 
need not hinder in working towards some wider international synthesis because 
they are not incompatible with a common constitutionalism. With care and 
judgement he illustrates this approach and draws on his remarkable knowledge 
of South American constitutional law. He reviews the fundamental laws of 
many American states and he finds that while there is a wide common 
denominator yet we may well learn from them especially by their provisions for 
testing constitutionality apart from the private-law suit procedure of the 
common-law tradition. The essay is sober, cautious, non-tendentious, and 
suggestive; and as the initial essay it augers well for the scheme. Columbia 
Law Review is to be congratulated in such auspicious beginnings by securing a 
scholar of Mr. Jaffin’s distinction. We do not, as an editorial policy, give 
lengthy notices to reprints; but Mr. Jaffin’s essay warrants us in drawing it 
specially to the attention of all students of comparative law. 


By 
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Free Speech in the United States. By Z. Cuaree, Jr. Cambridge, Mass.: 
Harvard University Press. 1941. Pp. xiv, 634. ($4.00) 


Quite apart from its immediate concern with the constitutional law of the 
United States, this book should be read by all who profess or would be free 
citizens. It is a political platitude to say that freedom of speech is of the 
very essence of the democratic form of government, which depends on the 
widest possible ambit for discussion. Once the principle is honestly accepted, 
we may then face the problems of limitations on it, for while the principle is 
obvious it is equally obvious that it is not absolute in its application. It is a 
social freedom, and it comes up once more against the age-long issue of seeing 
the individual in society where alone he may seek to find his true self. We may, 
in this connexion, apply the words of Hughes C. J. in West Coast Hotel 
Company v. Parrish, ((1937) 300 U.S. 379): “the constitution does not 
recognize an absolute and uncontrollable liberty. . . . The liberty safeguarded 
is liberty in a social organization.” 

Those who have already read Professor Chafee’s Freedom of Speech, which 
appeared in 1928, and dealt with the essential issues, will welcome this new 
volume. It is excellent that his previous work, modified here and there, should 
be included as part 1 and 11, while parts 111-v, are largely new and bring the 
discussions up to March 31, 1941. Throughout we find the various controls 
examined with keen legal analysis, which have been in the past or are today 
applied to the expression of opinion. In addition, this technical analysis is 
informed with an enthusiasm and zeal which are worthy of a great cause. 
Democracy can ill afford to be wanting in flaming conviction if its future is 
to escape the snares which beset it in peace and the terrible threats which face 
it in war. It is the best praise of Professor Chafee’s legal scholarship to say 
that he has placed it in a setting of democratic conviction which lifts the book 
into the position of being a permanent tract in the literature of free government. 

The book is somewhat hard to summarize in a review. Freedom of speech 
must be protected; but what to protect and how to protect it are somewhat 
elusive questions. Professor Chafee is quite convinced that the limitations, 
whatever they may be, must not be applied through some vague idea that 
the exercise of the freedom has a “bad tendency”—that in some nebulous manner 
it makes for an undefined and problematical danger to society. He writes 
strongly in support of the principle laid down by Holmes J. in Schenck v. 
United States, ((1919) 249 U.S. 47): “The question in every case is whether 
the words are used in such circumstances and are of such a nature as to create 
a clear and present danger that they will bring about the substantive evils that 
Congress has a right to prevent.” The rule is excellent, but the difficulties lie in 
its applications. The court must proceed on reliable and well-considered 
evidence, if it is not to apply its own conception of “clear and present danger”— 
a situation not very much better than that illustrated by the application of the 
“bad tendency” principle. Here, then, we at once pass into the sphere of 
administration. The evidence called for will usually come from police, soldiers, 
officers, and such like, and without in the least generalizing on the honesty of 
such evidence, the court must weigh it most carefully, especially in times of 
war, when zeal may darken the counsels of patriotism and obscure, quite 
unconsciously perhaps, the workings of minds otherwise reasonably judicial. 
Indeed, the whole issue finally comes back to the integrity of the administrative 
officers. It is an urgent necessity. that the judicial process should always apply 
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where a charge is laid that the legal bounds of expression have been exceeded ; 
but that process can only remain a reasonably and generally approved safe- 
guard so long as citizens see to it that those who lay the charge and bear 
witness to it are men of administrative integrity and honour, and command public 
respect. In other words—a court alone is no safeguard, and citizens must be 
guardians and the custodians of their own liberties. We recommend the volume 
as clear and precise in scholarship and sharp and incisive in presentation. 


Advisory Bodies: A Study of Their Uses in Relation to Central Government, 
1919-1939. Edited by R. V. Vernon and N. MaANnsercu. London: George 
Allen and Unwin. 1940. Pp. 520. (18s.) 


Tue Politics Research Committee of Oxford University was organized in 1937 
for the purpose of making ‘“‘an inquiry into the use of advisory bodies in relation 
to the Central Government.” The Committee worked on certain definite lines: 
(a) committees appointed by certain departments, such as the foreign office, 
were excluded; (b) selective treatment was decided on owing to the vastness 
of the material and a desire to avoid a survey which would be cumbersome 
“without securing any counterbalancing advantage.” The result is an important 
and well-balanced volume, “restricted” but “representative,” in which a survey 
is made of selected “advisory bodies designed to assist the central organs of 
government to fulfil their functions with expert advice from outside the 
machine.” Sir Arthur Salter provides a suggestive preface, in which he 
advances the thought-provoking idea that this type of outside expert advisory 
body “is the right answer of representative democracy to the challenge of the 
Corporative State,” parliament being suitable for political problems, but 
“insufficiently expert in itself” to control administrative action in the complicated 
ever-increasing problems of the modern state. He points out that advisory 
bodies are now utilized for so many purposes in so many fields that generaliza- 
tions in connexion with them are dangerous, being subject to many qualifications 
and exceptions. Thus, they may be of the greatest value in the work preliminary 
to legislation, but when we come to study them from the point of view of 
administration, where they may involve direct participation in the permanent 
official’s regular day-by-day duties, we see a somewhat different picture. Expert 
assistance is welcome where there is deficiency in the civil service, but as a 
rule the official would prefer to “incoporate the required experts in the 
permanent service and to dispense with the external body” or to use the latter 
as a method of persuading the public of the merits of departmental proposals 
and policies. Mr. Nicholas Mansergh outlines the scheme of the book in a 
practical foreword. Part 1 is a general survey written by Mr. R. V. Vernon, 
who also provides some general conclusions. Part 11 consists of nine essays on 
the use of advisory bodies by certain individual departments of state—the 
selective process already referred to—while the appendix gives a list of advisory 
bodies appointed by certain departments between the years 1919 and 1937. 
Within its limitations, the book is not only of great importance to all 
students of administration and of administrative law, but it provides a great 
deal of accurate information on issues which are destined to become of vaster 
administrative significance. At their best advisory bodies can keep a depart- 
ment in “touch with public opinion” and prevent “the evolution of a departmental 
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world which is out of relation to the facts of real life,’ as Mr. Vernon is 
careful to point out. They may become, in additoin, some sort of answer to 
the uncritical fears of the bureaucrat. On the other hand, there is always the 
danger that, unless the advisory body is confined within a very clear and well- 
defined sphere within the ambit of a department’s business, it may become either 
futile which is undesirable and wasteful, or a source of infinite irritation which 
will only complicate administration. Mr. Vernon sees in advisory bodies a 
creative field for “cooperative association” through which the logic of official 
theory may find practical modifications. This is specially true of the social 
service departments such as the ministry of labour; but the business departments 
such as agriculture, fisheries, mines, or the board of trade find them of great 
value in matters of determining policy as distinct from “methods of application.” 
Mr. Vernon’s summary is worthy of careful consideration not merely for its 
general view of purpose, of success and failure, but because it contains many 
practical suggestions in relation to organization. He sees clearly that the use 
of outside advice in the daily administrative work of government is not an 
exact science with definite rules and the like. It is a technique in administration, 
which may become “a means of effecting a continuous penetration of the 
machinery of government by the spirit of democracy and thereby making of it 
something more than a piece of machinery—a vital organism.” As such it 
will demand serious study. 

Obvious limitations of space do not allow us to refer to the separate essays, 
and indeed a review of one or all of them would lead us into details of British 
central government. On the other hand, the student of administration will find 
in them abundant practical illustrations of the tentative general conclusions, 
and he will admire the uniform objectivity and the admirable perspective. An 
excellent index makes reference easy to this important and suggestive treatise. 


Social Aspects of Crime in England between Two Wars. By H. MANNHEIM. 
London: George Allen and Unwin. 1940. Pp. 382. (18s.) 

Voltaire and Beccaria as Reformers of Criminal Law. By M. T. Maestro. 
New York: Columbia University Press. 1942. Pp. xii, 177. ($2.00) 
Code of Ethics and Principles for the Prosecution and Defence of Criminal 

Cases. [New York: Robert Daru, 292 Madison Ave.] Pp. [12]. 
Report of the Judicial Conference of the Committee on Punishment for Crime. 

Washington: United States Government Printing Office. 1942. Pp. vi, 126. 
Dr. MANNHEIM is an exile in England through international crime. There is, 
therefore, a certain dramatic compensation in the fact that he has already added 
to his reputation as a criminologist by his monographs and articles written in 
English in the land of his exile, which have placed him in the leading ranks 
of English authorities. His treatise on the social aspects of crime between the 
great war and the present conflagration is a monumental work of outstanding 
importance both positively and negatively. In achievement it is characterized 
by great skill in handling material, and it suggests how much remains to be done, 
if not indeed how little has been done, for the scientific study of crime, without 
which any attempts to deal with it only appear to make confusion worse 
confounded. We are simply amazed that a foreign scholar should have 
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mastered such voluminous material—statistics, reports, surveys, personal 
memoirs, parliamentary papers, proceedings of societies and such like, and that 
he has had the patience of a renaissance scholar in submitting it to acute 
analysis and judicious criticism and we are equally amazed at the barren land 
which all his work discloses. Indeed, so confused is the picture, even with 
wide and careful selection of material, and so incomplete and chaotic the records 
that it was inevitable that all the learned author’s work has not allowed him 
to draw scientific conclusions from the past or to chart in any degree the 
future. We can only hope that some day we shall receive from his hands help 
and encouragement in this connexion. 

At any rate, he provides foundations on which further research can be 
built; and we trust that the work begun so favourably at Cambridge will do 
something to lift the whole subject into the dignity with which society should 
clothe it, for he has pointed out the only creative paths—hard work apart 
from either sentiment or a mere desire for punishment. For one thing—and 
that most important—Dr. Mannheim brings into pathetic relief the futility of 
criminal statistics as they are now available. It is to be hoped that the proper 
authorities will see their way to clear the ground here and to authorize and 
enforce methods in some degree related to sanity and common sense; for 
statistics are the most important material for the criminologist, and unless they 
are scientifically organized his work must remain laborious and tentative if not 
indeed misleading, while it must fail in convincing arguments for action. The 
earlier chapters (with their appendix) on English criminal statistics may repel 
the reader who wishes merely to satisfy some sort of morbid curiosity or some 
emotional cause. For such we have no concern. To the criminal scientist 
they are of outstanding importance and he will by no means regret that they 
are placed at the very beginning of studies which cover crime in relation to 
unemployment and strikes; alcoholism; business administration; gambling; 
juvenile delinquency (with borstal cases) ; female delinquency and prostitution; 
recidivism. Throughout these surveys Dr. Mannheim pursues a patient quest 
for causes, and it will surprise many to find that the currency of facile state- 
ments too often accepted as sound is heavily depreciated. For example, it will 
not be possible to generalize that crime increases with unemployment or that 
alcohol is the fertile source of criminality. In addition, he will admire the 
objectivity of the methods and statements which are never vitiated by considera- 
tions of ethics or dogma, but pursue their ways in the light of social purposes. 
We have no hesitation in saying that Dr. Mannheim’s work is of permanent 
value and that he has cleared the air for widespread advance. 

Mr. Maestro has made a valuable contribution to the history of criminology. 
Voltaire and Beccario, as is well known, occupy places of permanent importance 
in the development of the attitude towards crime and criminals from a refinement 
of cruelty based on despotism, superstition, and a narrow theology to a growing 
appreciation of the claims of reason and justice. Much has already been written 
on both men, but it is the merit of Mr. Maestro’s monograph that he brings out 
the important connexion between them and studies them critically. He 
emphasizes Beccario’s influence on Voltaire and their joint work in accelerating 
criminal reforms. Mr. Maestro writes clearly. He has read widely. His 
work has a distinct sense of proportion and of what he set out to do. There 
is an admirable and useful bibliography. 
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We have pleasure in drawing attention to the code of ethics for lawyers 
engaged in criminal cases, prepared and proposed by a large committee of 
judges and lawyers after three years of study and formally adopted by the 
New York County Criniinal Courts Bar Association on May 9, 1941. Much of 
the success for its adoption and for the hope of wide-spread acceptance is due to 
Mr. Robert Daru of the New York City bar. The appearance of the code 
is symptomatic of the times in which we live, and is a part of that general 
awakening of democracy to the demands of justice which are more obvious 
perhaps in the criminal field than elsewhere. The code contains nothing new— 
nothing that is not part and parcel of the ethical traditions of the common 
law. It is important, however, to have some of these written down for public 
acceptance by organized associations of lawyers, especially as there is a general 
danger that prosecutors are out to win at all costs. On the other hand we 
submit, with great respect, that a fearless and strong judiciary, boldly actuated 
by the traditional ethics, will be necessary to galvanize the code into purposeful 
life. 

We recommend to all students of crime another contribution to the welcome 
processes of heart-searching—the important report on the punishment of crime, 
drawn up by a committee of United States circuit and district judges under the 
chairmanship of Judge Parker. The report will be read with interest by every 
serious citizen and its recommendations in connexion with sentencing, youthful 
offenders, the parole system, indeterminate sentences, are informed by wise 
study of the most modern exponents of reform. There is, in addition, an 
excellent essay on federal youthful offenders by Mr. J. V. Bennett, another on 
the borstal system by Mr. L. L. Tolman, another on Californian forestry camps 
for delinquent boys by Mr. R. H. Scott and Mr. D. R. S. Morrison. For the 
foreign student special attention may be drawn to the summary of sentencing 
practices and parole administration in the individual states of the United States 
—material which is hard to get in such convenient form. We shall watch with 
interest proposed action by congress. 


Social Control Through Law. By R. Pounp. New Haven: Yale University 
Press [Toronto: The Ryerson Press]. 1942. Pp. 138. ($2.75) 


Social Control Through Law consists substantially of the Mahlon Powell 
lectures delivered by Professor Roscoe Pound at the University of Indiana in 
May 1941. They appear to have been addressed to a general audience, and as 
such they ought to appeal to a wide non-professional public. On the other 
hand, the profession and jurists will find in them much to stimulate searching 
of hearts and indeed of heads in these days of peril and of anxious glimpses 
into the future. They are an admirable example of Professor Pound’s skill 
in exposition of his well-known basic ideas in the field of legal philosophy. 
Under four headings—civilization and social control; what is law?; the task 
of law; the problem of values—the learned author views once more those 
aspects of the subject to which his many writings bear witness. Once again 
we find law looked at from three aspects—legal order, the body of authoritative 
materials of judicial and administrative determination, the judicial process. 
But Professor Pound advances to bridge the gap, as it were, between law and 
other disciplines in the social sciences, which “have to do with . . . achieved 
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mastery over internal human nature.” He sees that “law has become the para- 
mount agency of social control,” and that, while it must depend on force, 
force is not the only sanction nor perhaps the best and most efficient—for social 
control is a complex, deriving its compulsion from many elements in human 
life. All social control aims to eliminate waste and friction, but it is not merely 
negative. Its purpose is to protect interests; and men do not like a judicial 
régime where interests are protected by some scheme of law neither clear to 
their reason nor in harmony with their particular society. This brings us 
squarely, if we pass from concept to function, to ask—function for what? There 
is much written today about the “ought” of law. “Ought” implies aim; and 
Professor Pound sees clearly that we cannot anchor our aims either to an 
individualism—however rugged—or to a collectivist scheme of things. The end 
of law lies in seeing concrete claims rather than abstract wills of abstract 
individuals; and here Professor Pound notes “the movement for teamwork 
with the other social sciences: the study of law as part of a whole process of 
social control”; and that the problem of a measure or canon of values is 
“something much wider than a problem of jurisprudence,” it is a problem of 
the social sciences. This co-operation must be one towards something. Professor 
Pound sees the appearance of “a path towards an ideal of co-operation rather 
than one of competitive self assertion” in the preservation of social values. He 
states that this goal is only on the horizon but he hopes that law will function 
with the other social sciences towards “some ideal involving organized human 
effort along with free spontaneous individual initiative’—the idea of civilization. 
He believes that not the least achievement of recent thought has been to rid us 
of the idea of the unum necessarinm: that only one of the two—individual 
freedom of action and co-operative organized activity—can be taken account of 
in a picture of human life. In other words we come back to the idea of the 
state as man’s age-long endeavour to balance the competitive and co-operative 
sides of his nature. Meanwhile the legal order must go on, and progress in 
that legal order will come as the judges assimilate newer philosophies in which 
has been worked out an ideal which allows for both competition and co-operation. 


Cases on Constitution Law. By N. T. Dowtinc. Ed. 2. (University Casebook 
Series.) Chicago: Foundation Press. 1941. Pp. 1, 1248. ($6.50) 
On ty four years have passed since the first edition of this case-book appeared 
and the publication of a new edition within such a short period is in itself 
significant of its value, although the fact may owe not a little to the activities 
of the supreme court—for which editors and alas students must pay the price. 
Tn welcoming this new edition we would venture to pay tribute to the previous 
edition, which we have found admirable in seminar work, subject to the caveat. 
which we shall continue to repeat, that a case-book is only a tool for the 
lecture-room and that we refuse to make it a substitute for the discipline of 
reading the full reports. With this reservation in mind, a careful examination 
of the new edition justifies our continued appreciation of Professor Dowling’s 
selection. While the scheme of the first edition is preserved—state and federal 
power and its limitations—yet we welcome certain changes. The older chapter 
on privileges and immunities has been amplified into one providing wider 
illustrations of the law of citizenship. There are two new chapters—one on 





Reviews OF Books 217 


the separation and delegation of powers including a subsection on the relation 
between courts and administrative agencies, the wisdom of which we doubt as 
we have long ago separated administrative from constitutional law; and one 
on presidential powers with special attention to foreign affairs. The most 
admirable feature of the book is the skill with which the learned editor combines 
those older cases necessary for the student’s scholarly salvation with the quick 
modern shift of judicial opinion. The list of selected review articles—an 
important feature amid the vast literature—has been revised and brought up to 
date, while the editorial method exemplified in the first edition of supplying 
procedural and factual information has been continued. The cases have been 
edited with great care and discrimination and the facilities for reference are 
excellent. If we must have case-books and if we recognize them as tools in 
legal education, then we believe that Professor Dowling’s selection is among 
the best in its field. 


International Legislation: A Collection of the Texts of Multipartite International 
Instruments of General Interest. Edited by M. O. Hupson. Vol. vir: 1935- 
1937, nos. 402-505. (Publications of the Carnegie Endowment for Inter- 
national Peace, Division of International Law.) Washington: Carnegie 
Endowment for International Peace. 1941. Pp. 1, 1026. ($4.00) 

Tuts well-edited volume continues the series, under the title of /nternational 

Legislation, which we have already welcomed. Previous volumes covered the 

period from 1919 to 1934, and volume vir covers the three years from 1935 

to 1937 but includes some subsidiary material of a later date. It contains 140 

numbered instruments—and of these, 80 out of 104 principal instruments are 

reported as being in force, but only 50 of the 80 have been registered with the 

League of Nations. 

The editorial methods of the previous volumes have been wisely followed 
and there is thus uniformity in presentation and in treatment. As a rule only 
signed instruments are included, though exceptions are made, for example in 
connexion with the labour conventions which do not require signature. The 
instruments bear various titles, which, while perhaps of little significance, 
cannot, as the learned editor points out, be ignored in the use of the texts. 
The documents disclose a wide variety of subject-matters and this fact points 
to a growth—now alas for the present only a hope—that the field of inter- 
national law is capable of ever-widening development. 

The tragic world-wide outbreak of force and lawlessness ought not to blind 
scholars and all men of goodwill to the progress—slow but significant— of some 
sort of international community, to which this volume and its predecessors bear 
ample witness. There is a danger that accomplishments in international law 
may be relegated to the lumber heap of despair. Nothing could be more 
unfortunate ; and it is well to renew our faith in the future by consulting these 
admirably edited volumes. They constitute necessary material for the study of 
the past as well as provide creative hope and constructive incentive for the 
future. The editorial work is admirable and fully worthy of the excellent 
tradition established in the series. 
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International Labor Conventions: Their Interpretation and Revision. By C. H. 
Ditton. Chapel Hill: The University of North Carolina Press. 1942. 
Pp. xii, 272. ($3.00) 

THE tripartite character of international labour conventions, the obligation 

upon states resulting from their formulation and the absence of uniform applica- 

tion are among the elements which have created difficulties in revision and 
interpretation. Methods of revision, as a matter of adapting conventions to 
changing conditions or new or omitted situations, have had to be worked out 
within the terms of the constitution of the International Labour Organization, 

a constitution which makes an international labour convention different in 

kind as well as in the technique of its formulation from an ordinary treaty. 

Interpretation, bound up with application which depends upon national action, 

cannot be uniform when there is no co-ordinating judicial authority or central 

organ for authoritative decisions. Professor Dillon discusses these matters 
in detail, recounting the attempts, both successful and unsuccessful, at revision of 
various conventions; the procedures adopted for that purpose; and illustrating 
by reference to cases in various national courts, the results of interpretation. 
Of the agencies concerned with the foregoing problems, the international 
labour conference, the governing body, the international labour office, the 
permanent court of international justice, it is clearly the Office which has 
played the major role. Its interpretative opinions, though unofficial, have 
influenced action on the conventions while lending coherence to their applica- 
tion. The international labour convention introduces functional considerations 
into international law, and the present book aptly seeks to estimate the possible 
effects upon international law in general and upon treaty law and technique 
in particular. Leads for the future may be found in the departure from the 
unanimity principle and in the fact that the state is not the sole party in interest. 
B.L. 





Trusts in the Conflict of Laws: Validity, Construction, Administration and 
Taxation of Trusts; What Law Governs. By W. W. LAND. New York: 
Baker, Voorhis and Co. 1940. Pp. xxv, 440. 


It is a curious paradox that the conflict of laws, a field of law in which to 
factual situations as intricate as elsewhere, there is added the intensely confusing 
element of diversity of laws, should present itself as a series of simple proposi- 
tions each of which links a defined group of legal rules with an appropriate 
place. The misleading simplicity of choice-of-law formulae, the charming 
generality of the vested-rights theory, Dicey’s amazing decision to codify the 
English case-law while it was still in its embryonic stage, and Professor 
Beale’s forthright predilection for a clear and simple rule to cling to, have all 
contributed to obfuscate the real, and perhaps unpleasant, truth that there is 
no limit to the number of complex and tantalizing problems, some of them 
seemingly incapable of satisfactory solution, which the conflict of laws can 
provide, not merely in theoretical discussion, but in actual litigation before the 
courts. They are coming upon us in a terrifying geometric progression, so 
fast as to defy analysis or classification, while we are still struggling to settle 
upon our proper methodology, and subdue that juridical monster: the renvoi. 

The mass of current conflicts cases cannot satisfactorily be solved by 
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recourse to an authoritative restatement, however thorough and scholarly its 
preparation, or by a return to first principles. As Professor Cavers pointed out 
some years ago, what is required is less struggling to announce sweeping rules, 
and more painstaking consideration of the facts of particular cases, always 
considering them in conjunction with the policies of the legal rules which form 
their background and the policies of the conflict of laws itself. In organizing 
the recorded experience of the past, we must proceed with a sensitive regard 
for slight (but often when carefully considered), important differences of law, 
policy, and fact, from case to case. We must abandon our hopeless quest for 
sweeping, general formulae. 

Until recently, detailed investigation of particular problems in conflict of 
laws along the lines suggested has, for the most part, borne fruit in law-review 
articles and notes. Authors who assayed the longer and more impressive medium 
of a book took nothing less than the whole field for their subject, with the 
notable exception of Professor Lorenzen who, in 1919, published a monograph 
on bills and notes in the conflict of laws. But in the past few years there have 
appeared several book-length studies devoted to particular branches of the 
conflict of laws: foreign judgements, torts, life insurance contracts and, in the 
case of the book under review, trusts. 

Not only as the representative of a new approach to the confiict of laws, 
but also on its own account, the present work deserves serious consideration. 
It more than justifies its monographic character in the large number of problems 
examined and cases discussed. One cannot help regretting that, while the author 
was canvassing these questions, he did not include in the survey the com- 
paratively small number of English, Canadian and Australian cases on the 
subject, a practice which is well on the way to becoming de rigueur, so far as 
leading texts on this continent are concerned. 

The first seven chapters are devoted to the discussion of choice-of-law 
questions. These are classified and sub-classified appropriately so as to bring 
the discussion to bear on particular problems in logical sequence, involving 
the traditional distinctions between tangibles and intangibles, movable and 
immovable things. The demarcation of questions of administration from other 
questions such as the validity or construction of a trust occupies a single long 
chapter. The problem of deciding whether a particular court should attempt 
to settle a controversy relating to a trust, having regard to the factual content 
of the case with the forum, is investigated thoroughly in chapter vir. Five 
subsequent chapters are devoted to the very practical question of taxation and 
its effects upon trusts. The inclusion of this topic will enhance the usefulness 
of the book to the practising lawyer and is in accord with the practice of 
American text-writers and teachers to treat problems of taxing income and 
property connected with two or more states and the constitutional limits on 
the state taxing-power in such cases as a department of the conflict of laws. 
The last chapter on this topic contains some very helpful suggestions regarding 
the proper planning of trusts for taxation purposes with a view to minimizing 
the burden. 

The author’s style is lucid and positive; he has classified his materials 
carefully and presented them in an orderly and understandable arrangement. 
The so-called basic issues of conflict of laws do not disturb his straight-forward 
exposition of his subject. Very little is said about the renvoi, classification, 
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or the vested rights theory and that only in relation to the specific problems 
where these polemical subtleties were brought to bear on the solution. This, 
in the reviewer’s opinion, is an admirable and correct attitude for the writer 
of a practical monograph to take to the classic quiddities whose importance 
seems to have been grossly exaggerated. One might wish, however, that the 
author had permitted himself a little more liberty in criticizing the decisions he 
records and evaluating them in terms of the social interest they support or 
disregard. 
Morratt Hancock 


School of Law, University of Toronto. 


Spartan Education. By E. H. Warren. Boston: Houghton Mifflin Co. 1942. 
Pp. xii, 164. 
Tuis little book (in an edition limited to one thousand signed copies and no 
longer for sale) affords Professor E. H. Warren, one of the oldest and most 
distinguished members of the faculty of the Law School of Harvard University, 
an opportunity, on his retirement, “to review his life, to philosophize and to 
reminisce.” Those who know him as the distinguished author of Corporate 
Advantages without Incorporation, of Margin Customers, of various learned 
articles in the law reviews will welcome something of the personal side revealed 
in the volume. We are indeed glad to have gathered together in chapter six 
the well-known speech on “The welter of decisions” which appeared in 1916 
in the Jllinois Law Review—its protests and suggestions are more than ever 
necessary today; the admirable “Socratic dialogue” from Margin Customers; 
the suggestive lecture on the problem of an ultra vires act of a corporation, 
which appeared in 2 Cambridge Law Journal ; the learned article on “Serjeants- 
at-law: the order of the coif” from the Virginia Law Review of May 1942. 
These, however, do not form the main source of attraction. Rather do we turn 
to more intimate and more personal pages. To some of them a reviewer in 
another jurisdiction, and perhaps being outside Harvard itself, can only refer 
in general terms for fear of overstepping the bounds of due courtesy. Chapter 
five—“Behind the Harvard gates”—is then somewhat closed to us, when it 
deals with and criticises the Harvard law courses. This we can say without 
transgression: it is common ground that the undergraduate law courses must be 
kept to the highest level and that graduate work in law be subject to an eternal 
vigilance, if it is not to become “forced labour” in the apparent service of 
scholarship. Behind Professor Warren’s immediate points of view lies a diligent 
call for standards in action as distinct from standards in calendars, and for a 
deliberate set of values in “research” theses. There is much more for which we 
are grateful. The excellent statement on academic freedom ought to satisfy every 
member of a faculty, except perhaps those who feel called on to talk and write 
always and on all occasions on all things and no things. There is a world of 
practical wisdom in Professor Warren’s liberté oblige. The two lectures on 
property in this chapter are fine examples of the clear-cut and suggestive chapters 
two and three on “Effective teaching methods” and “Effective juristic style,” 
which set standards, effective in Professor Warren’s own work, and informed 
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with purposes which transcend personal methods. We too are grateful for 
memories of boyhood and young manhood. I wonder if something of the 
danger which threatens standards in legal education is not due to an almost 
inevitable and perhaps unconscious reaction to the deterioration in pre-university 
education as distinct from pre-university information. I do not wish to be 
considered an obscurantist, but I have found no genuine substitute for a thorough 
training in classics and mathematics. It has always been an interesting idea 
that legal education owed not a little in its advances in the past fifty years to 
schools which provided law students, who had not been subject to “modern 
school fads”’—the “more” that makes education “worlds away.” However, it 
is of value to note, as the years give us increasing memoirs, how achievement 
in the world of law follows often, as in Professor Warren’s case, from the early 
discipline to which I have referred. And it is on discipline as a whole that 
Professor Warren would lay emphasis. He desires to be remembered as a 
teacher—the most honourable of titles—but a teacher dedicated to the highest 
and best, seeking no short-cuts, satisfied with no “course given,” but only with the 
most careful preparation, calling for spartan education in the minds, tongues, 
and pens of his students, and never suffering fools gladly. He believes that 
there are thousands of his students alive today who owe not a little to his 
“Spartan training.” The little book is coloured throughout with a strong and 
forceful personality, which in a lesser man might give the scornful vicious 
opportunities for jest. To such a reception—if any—Professor Warren can 
well afford to be silent. It is a fine thing to be able to look back conscious of 
work well done, of convictions sincerely and honestly held, and to know that 
“at evening time it shall be light.” 


W. P.M. K. 


How Collective Bargaining Works: A Survey of Experience in Leading 
American Industries. Ed. by H. A. Mitts, with a number of contributing 
authors. Foreword by E. CLarx. (A Twentieth Century Fund Investiga- 
tion.) New York: The Twentieth Century Fund. 1942. Pp. xxviii, 986. 
($4.00) 

The Development of Labor Relations Law. By W. L. McNaucuton. (Ameri- 
can Council on Public Affairs Studies in Labor.) Washington, D.C.: 
American Council on Public Affairs. 1941. Pp. [vi], 197. (Cloth ed. $3.00; 
paper ed. $2.50) 

The Law of Labor Unions. By E. M. Dancer and I. R. Surrper. Boston: 
National Law Publishers. 1941. Pp. xliv, 752. 

The International Labour Code, 1939: A Systematic Arrangement of the Con- 
ventions and Recommendations Adopted by the International Labour Con- 
ference 1919-1939. With Appendices Embodying Other Standards of Social 
Policy Framed by the International Labour Organisation 1919-1939. 
Montreal: International Labour Office. 1941. Pp. lvi, 920. 

How Collective Bargaining Works is not a law book in the generally accepted 

sense of that term. Nevertheless, it is a book which should hold thé interest of 

all lawyers. It is a thoroughgoing examination of every phase of collective bar- 
gaining in sixteen leading trades and industries in the United States. As the 
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executive director of the Twentieth Century Fund points out in his foreword, 
the industries examined “were originally picked out to show collective bargain- 
ing in all the various stages of youth and maturity.” The bulk of the volume 
consists of a series of reports on the various industries, each prepared by a 
member of a research staff chosen by the special committee appointed by the 
trustees of the Twentieth Century Fund to supervise this undertaking. An 
introductory chapter, by Mr. P. Taft, deals with organized labour and the new 
deal, while a lengthy appendix by the same author surveys collective bargaining 
before the new deal. We fail to understand why this last-mentioned material 
was relegated to an appendix; it would have appeared more appropriately at the 
beginning of the volume. A second appendix gives thumbnail sketches of col- 
lective bargaining in thirteen additional industries. Unfortunately the material 
on the women’s clothing industry was delayed so that it was not completed in 
time for publication. 

The studies of the particular industries follow a more or less uniform pat- 
tern. They deal with the characteristics of the industry and how they affect 
collective bargaining, employee organization and especially internal organiza- 
tional problems such as the degree of central control, leadership and so on, em- 
ployer organization, the history of collective bargaining relations in the industry, 
the machinery for collective bargaining which has been evolved in the industry, 
issues in collective bargaining and an evaluation of the collective bargaining pro- 
cess from the point of view of employees, employers and the public. The studies 
are of uniformly high quality, although in one or two instances, as for example 
in the chapter on the hosiery industry, one only sees the picture through a glass 
darkly, although the fault may lie more in the confusion within the industry than 
in the way in which the author has portrayed it. 

We doubt whether anyone who deals with industrial relations can be entirely 
impartial in his approach. At best, the student who lays claim to scientific 
investigation in this field makes allowances for his bias if he is aware of it. 
The reviewer can speak with a slight pretention to knowledge of the situation 
gained over a period of some years as impartial chairman of the “needle trades” 
in Toronto. We therefore noted with a good deal of satisfaction the great 
care which has been taken throughout the volume by all the collaborators to 
present the views of all sides. The virtues and faults of employers and trade 
unions, the advantages and defects of craft and industrial unionism have been 
appraised with tolerance and understanding. Limitations of space forbid a 
lengthy discussion of these matters, but we cannot refrain from quoting one 
example. “Experience in anthracite shows that a preponderance of bargaining 
power on either side does not make for satisfactory industrial relations. Under 
these conditions the party in power tends to forget that rights also carry respon- 
sibilities. As a result it is prone to ‘disregard legitimate interests of the other 
side and not infrequently of the public. Both operators and unions have abused 
their power. If collective bargaining is to work in the interest of all concerned, 
rules of the game must be established that will govern the actions of both capital 
and labor” (p. 317). (In this connexion, it is interesting to compare the 
situation in the men’s clothing industry where power has long been concentrated 
in the hands of the union, and is exercised with wisdom and restraint.) 
Employers and trade-union leaders come in for their due measure of praise and 
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criticism, although the panegyric of Mr. Hillman and his lieutenants strikes a 
lyrical note somewhat out of keeping with the rest of the volume. 

Of particular interest to this reviewer, especially in view of impending 
legislation both in the Dominion and in Ontario, are the several accounts of 
the impetus given to collective bargaining in the United States by the new-deal 
administration. Nevertheless, although it would be hard to overestimate the 
extent of labour’s indebtedness to the new deal, it is equally important to realize 
that the National Labor Relations Act was not a novel phenomenon in American 
life. It was merely the culmination of a long process—legal as well as indus- 
trial—which paved the way for the beginnings of industrial democracy in the 
United States. On the other hand, those in Canada who look forward to a 
Canadian “Wagner Act” as a panacea for all ills will find small comfort in 
this volume. Unless and until employers frankly accept the collective bargaining 
process as the machinery which governs their relations with their employees, 
too much of the energy of trade-union leaders will be consumed in dealing with 
problems of organization and too little can be devoted to discovering solutions 
for the problems of an industry. The acceptance of collective bargaining calls 
for something more than the grudging admission that the employees are organ- 
ized in a trade union to whose representatives, to use Professor McNaughton’s 
words, the employer grants an audience. It calls for a recognition that the 
determination of working conditions is a bilateral, not a unilateral act, and 
that labour is a full party to the bargain. This recognition has been brought 
about in the industries surveyed only over a long period of years and, as this 
volume makes patent, those industries have made the greatest strides towards 
harmonious relations that are led by men “who understand the social and 
economic forces of which collective bargaining is a part” (p. 33). “Sound 
collective bargaining relationships are not dependent upon what is written in an 
agreement but upon a state of mind which accepts joint participation in meeting 
all problems of industrial relations” (p. 497). One example, out of many that 
might be cited, of accomplishments where collective bargaining is fully accepted 
must suffice for our purposes. “The most significant development in industrial 
relations on the railroads during the past decade has been the extension of the 
principle of joint negotiation and collective bargaining to problems common to 
the whole industry. The outstanding example of accomplishments along these 
lines is the program jointly worked out by the railroads and the labor organiza- 
tions for rehabilitation of the industry, which has recently been embodied, in 
part, in the Transportation Act of 1940. This is collective bargaining in its 
fullest sense. That it has been hastened by the serious condition of the industry 
which affects the welfare of both carriers and men adds to its significance” 
(p. 319). 

The experience of industry in the United States with collective bargaining 
should be of great practical value to Canadians, whether they be persons who 
have been concerned with such matters in the past or persons who may now for 
the first time have to deal with such matters. This work should help us avoid 
some of the pitfalls which beset our neighbours. To the Twentieth Century 
Fund we may say that we are looking forward eagerly to the second volume of 
this study, which, we are informed, is to outline the committee’s programme of 
action for dealing with the problems of collective bargaining. 
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Professor McNaughton’s monograph measures up to the high standard 
that we have come to expect in labour studies sponsored by the American 
Council of Public Affairs. In many ways this volume supplements and comple- 
ments the work sponsored by the Twentieth Century Fund in that it points the 
legal backdrop against which the drama of collective bargaining is played out. 
However, the author, at least in his introductory chapters, strives to emphasize 
the struggle between the three forces—employers, employees, and society— 
whose self-assertion determines the form and content of labour relations law 
at any given time. Thus, he rejects the assumption that there is a strong 
mutuality of interest between employers and employees, although he recognizes 
that their interests are interdependent. His analysis of the law therefore falls 
into three divisions—laws designed to protect the interests of employers, laws 
designed to protect the interests of employees, and laws designed to protect the 
interests of the public. However, the discussion in the first two divisions at 
any rate is organized along somewhat different lines. The emphasis is on the 
legality of the various techniques to which employers and employees resort in 
their struggle for greater bargaining power. It is only in the chapters devoted 
to the interests of the public that the author has carried out what was apparently 
his original plan. 

Although Professor McNaughton is primarily interested in the extent to 
which each of the three forces influenced the development of labour relations 
law in the United States during the decade of the thirties, he discusses the law on 
each topic as it stood before 1930 and then he compares it with the pertinent 
developments since that date. Thus the advances made in the thirties are brought 
out in sharp relief. 

The author modestly insists that the book was written not for lawyers, but 
rather for the student of business. Nevertheless, there are few volumes in which 
a Canadian lawyer could obtain within small compass a more comprehensive 
picture of the law of labour relations in the United States, not only during the 
new-deal period but from the earliest days. 

Mr. Dangel and Miss Shriber disarm the reviewer by the statement in 
their preface to the effect that their work contains “no prophecies, no theories, 
no opinions. The law is that of the courts.” Verily, this book must be the 
perfection of legal writing. Obviously, the reader must not expect to find here 
a sociological study of the law of labour relations such as was published recently 
by Mr. L. Teller (Labor Disputes and Collective Bargaining (New York, 1940) ). 
The volume under review is an exhaustive digest of cases and statutes on every 
phase of trade unions and their activities arranged with an eye to the needs 
of those much maligned members of the legal profession, the busy practitioners— 
genus, tired businessmen—who never read a book, but only consult one in an 
emergency when they have to “look up a point.” All the law in this book is 
summed up neatly under appropriate headings, and the authors are so concerned 
about the energy-consuming process of consulting cross-references that they 
seek to spare the reader any need for turning many pages. Each topic is prac- 
tically complete in itself, and although this leads to endless repetition—many 
cases are digested four and five times in almost identical terms—that is a small 
price to pay for convenience in consultation. As a further aid to the “busy 
practitioner” and it may be out of fear that he might develop an inferiority 
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complex, all latin maxims are given in the “foreign” original and then trans- 
lated into English. 

Since this is a practical and not a theoretical treatise, the authors are not 
faced with the difficulty—ever present in theoretical discussions—of reconciling 
what may appear to be inconsistent decisions. Or it may be that the authors 
belong to that school of jurisprudence which has repudiated the doctrine of 
stare decisis, for they cite cases not because they are precedents but as “indi- 
cations of background which may reveal future changes or adherences.” There 
is here no reference to articles in law journals, to other legal texts, or to such 
“prophetic” material as the Restatement of Torts (see especially vol. 111). And 
it may be well to warn the Canadian reader that no case decided outside the 
territorial limits of the United States is even worthy of a footnote. Indeed, the 
authors have been so meticulous in their adherence to the law of the courts that 
in numerous instances even the most obvious facts—e.g., “the worker was 
dependent, ordinarily, on his daily wage for the maintenance of himself and 
his family” (p. 108)—are supported by reference to judicial pronouncements. 
Similarly, the authors seem to have concluded that the words of judges constitute 
the only true record of history. 

The “practical” approach of the authors—‘no prophecies, no theories, no 
opinions”—tends to give to the volume a slant which we believe was not 
intended by them. The dedication to President Roosevelt would seem to suggest 
that Mr. Dangel and Miss Shriber are supporters of the political and social 
philosophy of the new deal. Yet, their analysis of the law bears an anti-union 
tinge. However, this apparent inconsistency may perhaps be accounted for 
by their reliance on judicial pronouncements of the pre-new-deal period, many 
of which have not yet been specifically overruled. Although the trend of recent 
statutes and decisions is undoubtedly more favourable to trade unions, the 
authors are unable to reveal this because to do so would fall within their prohibi- 
tion against giving opinions. 

It is unfortunate that the authors have seen fit to confine their efforts 
within the limits indicated above. Their analysis of the law indicates that they 
are well qualified to have made a significant contribution to the law of labour 
relations. The arrangement of the material in the volume is excellent and will 
well repay careful examination by every student interested in this field of law. 
A good example is afforded by chapter x1v which deals with the issues involved 
in labour disputes. English and Canadian law on this head has left unanswered 
many of the questions with which the authors deal in this chapter, and Canadian 
readers might profitably consider the decisions collected there in the light of 
the recent decision of the house of lords in Crofter Hand Woven Harris 
Tweed Co. v. Veitch, [1942] 1 All E. R. 142. The discussion of collective bar- 
gaining agreements and of the status of trade unions will also be of great interest 
to Canadian lawyers at the present time. 

The International Labour Organisation has established its place in the 
international scene on such a sound foundation that even the war has not 
eclipsed its work. Among the many reasons which might be cited for this 
state of affairs, none is more cogent than the statesmanship of those persons 
who comprise the staff of the International Labour Office, and the publication 
of the present volume is but another example of their foresight. Plans for the 
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post-war world are now beginning to take shape. But the planners must have 
the tools with which to work, and the International Labour Organisation by 
publishing the volume under review has gone far towards providing the data 
upon which the peacemakers must build those parts of the plans for the new 
world which deal immediately with labour problems. 

In the minds of many Canadian lawyers, the International Labour Organi- 
sation is probably associated with the ill-fated Bennett new deal. The con- 
ventions and recommendations produced by the Organisation, and its numerous 
publications are so remote from the daily life of the average practitioner that 
its accomplishments lie outside his ken and have long been regarded as the 
private preserve of the student of international relations or international law. 
In addition, even if the practitioner should evince an interest in the Inter- 
national Labour Code, he might well be deterred by the magnitude of the task 
which confronted anyone who sought to consult the texts of the various con- 
ventions, recommendations and declarations of policy hitherto only published 
in chronological order and “with no pretence at a presentation on the basis of 
a systematic classification by subject-matter.” The present volume should 
correct this state of affairs, for Mr. C. W. Jenks, to whom the preparation of 
the work was entrusted, has both by training and experience an insight into 
the interests and needs of the common-law lawyer. Mr. Jenks’s qualifications are 
further enhanced by his practical acquaintance with legislative draftsmanship 
gained while acting as technical adviser to the committee which prepared the 
Venezuelan Draft Labour Code of 1938, of which the present code is an 
adaptation. 

The purpose of the undertaking is so clearly set out in the foreword to the 
volume that we cannot do better than quote the words of Mr. E. J. Phelan, 
the director of the I.L.O.: “One of the necessary preliminaries to the planning 
of future international action to secure social justice is the formation of a clear 
picture of what the International Labour Organisation endeavoured to accom- 
plish in this direction during the inter-war period—of the measure of success 
which it achieved and the limitations which it displayed. The present volume 
is a record of an important part of the work of the International Labour 
Organisation during that period in the form of a systematic presentation of 
the obligations and standards relating to social policy which were evolved under 
its auspices. These obligations and standards are not an academic blueprint. 
They have been approved, after the most thorough and prolonged investigation 
and discussion, by a world industrial parliament representative of governments, 
employers and workers (or in the case of the more technical standards by 
international committees representative of authoritative expert opinion), and 
during two decades they have been one of the main formative influences upon 
the development of social legislation in many countries. It is hoped that the 
volume will prove a valuable work of permanent reference for students of social 
legislation and for officials responsible for administering social and labour law or 
preparing proposals for new legislation or treaties, but it is published at the 
present time primarily in the hope that it may also be serviceable to those who 
may be called on to make detailed plans for post-war social reconstruction, 
national and international.” We have no hesitation in saying that Mr. Jenks has 
been eminently successful in achieving those objectives and his work has been 
done so skillfully that the reader may underestimate the difficulty of the task. 
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No attempt has been made in this volume to form a critical estimate of the 
accomplishments of the International Labour Organisation; that is a matter 
which lies outside the scope of this work. We may, however, permit ourselves 
a few comments in this respect in view of the hopes expressed by Mr. Phelan 
that the volume may be of service to persons making plans for the future. Since 
a convention or recommendation can only be adopted by a two-thirds majority 
vote, the provisions of the Code can represent only a minimal programme of 
labour legislation, and even then member states may refrain from implementing 
the programme. Consequently, as Mr. Jenks points out, “The /nternational 
Labour Code is not primarily a code of international obligations, but a code of 
internationally approved standards.” The accomplishments of the I.L.O. cannot, 
however, be measured by official ratifications of conventions and recommendations 
alone. It is undoubtedly a fact that many provisions of the Code have been 
embodied in national legislation even where there has been no official ratification. 
The very existence of the Code provides a standard of values which operates as 
a powerful stimulus for national action. The most striking omission from the 
Code, especially noticeable to a lawyer in the United States or in Canada, is 
the complete absence of provisions guaranteeing to workers the right to organize 
and to bargain collectively, an omission which is the more noteworthy because 
ot the very terms of the constitution of the International Labour Organisation 
and its structure and because of the many conventions and recommendations 
which assume the existence of proper collective bargaining agencies in the 
various countries. While it is not difficult to find reasons for this state of 
affairs, we cannot but deplore the fact that the industrial parliament of the 
world has failed to provide that high leadership in respect of freedom of organi- 
zation that it has provided in other matters. 

J. FINKELMAN 
School of Law, University of Toronto. 


Administrative Law: Its Growth, Procedure, and Significance. By R. Pounp. 
With a foreword by J. H. WicMore. Pittsburgh: University of Pittsburgh 
Press. 1942. Pp. xii, 138. ($1.85) 

The Judicial Function in Federal Administrative Agencies. By J. P. CHAMBER- 
LAIN, N. T. Dow inc, and P. R. Hays. New York: The Commonwealth 
Fund [London: Oxford University Press]. 1942. Pp. xii, 258. ($3.00) 

Review of Administrative Acts: A Comparative Study of the Doctrine of the 
Separation of Powers and Judicial Review in France and the United States. 
By A. Unter. With a foreword by E. B. Stason. Ann Arbor: Uni- 
versity of Michigan Press [Chicago: Callaghan and Co.]. 1942. Pp. xxxii, 
207. 

Canadian Wartime Control of Industry. By J. BACKMAN and H. Bropie. (Con- 
temporary Law Pamphlets, Law and Business Series, Series 4, No. 10.) 
New York: New York University School of Law. 1942. Pp. 62. 

Proressor Pounp’s book embodies four lectures which he delivered under the 

auspices of the School of Law of the University of Pittsburgh and an address 

delivered before the Alleghany county bar association, in September and 

October, 1940. It is difficult to review these lectures because it is difficult to 
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ascertain from them Professor Pound’s attitude towards administrative law. 
At the conclusion of his first lecture he declares: ‘“‘Let me be understood. I am 
not preaching against administration, much less against an administrative law 
which is a true law, and not a calling of everything law that is done by a com- 
mission or board or bureau because it does it. I recognize the need of adminis- 
tration, and of a great deal of it, in the urban industrial society of today. It is 
needed as an administrative element in the judicial process. It is needed as a 
supplement to the judicial process. It is needed as a directing process in a 
society so organized economically and so unified economically that things must 
be done more speedily, with more adjustment to unique situations, with more 
co-ordination of special skill and technical acquirements than the judicial pro- 
cess, looking at controversies after the event, can afford” (p. 26). Nevertheless, 
apart from this statement, and a few others which express the same thought, 
the lectures appear to be primarily a frontal attack upon administrators, ad- 
ministrative law and its disciples. Administrative law is the product of an age 
of disillusionment, of a “give-it-up” philosophy; it is justice without law, 
personal justice, absolutism; it undermines the principles upon which the Ameri- 
can polity has been established; it is the straw at which men clutch in a period 
of transition. The only comment we can make is that, if administrative law 
has such a pernicious influence upon the body politic, we fail utterly to under- 
stand how the learned author can allow himself to admit that it has any place 
at all in a democratic society. 

Professor Pound does not minimize the defects of judicial justice. He draws 
upon his wealth of knowledge to expose its shortcomings with a masterly touch. 
But, despite his recognition of the manifold ills which beset that system, his 
faith in the courts does not falter for one instance. Give the courts an adequate 
opportunity and they will probably work out the desired results satisfactorily. 
If this be so, then Professor Pound ought to be equally charitable in his judge- 
ment of administrative agencies, especially when those agencies have had far 
less opportunity than the courts have had to work out their salvation and when 
they have been handed many tasks in respect of which the courts have failed, 
at least for the time being. 

We cannot pretend to have the wide acquaintance with the literature and 
practice of administrative law enjoyed by Professor Pound, but within the 
limits of our knowledge we have yet to find a teacher of administrative law who 
seriously advocates administrative absolutism (see p. 28). The law journals 
are replete with articles drawing attention to defects in the administrative pro- 
cess. The need for checks upon administrators is fully recognized and, to give 
but one example, the work sponsored by the Twentieth Century Fund offers 
some evidence that students of administrative law are not unmindful of the need 
for authoritative precepts and authoritative techniques in applying them in 
connexion with the workings of administrative agencies. We would not for one 
moment deny that administrative justice is subject to all the dangers to which 
Professor Pound draws attention, nor would we deny that, unless they are 
circumvented, we may be entering upon a period of governmental absolutism, 
but the dangers will not be eliminated by evoking the spirit of Magna Carta 
or by exorcising courts of star chamber. It is with regret that we find in these 
lectures references to the lust for power of administrators in Great Britain 
(p. 35) and to the failure of administrative authorities to cope with labour 
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disputes (p. 97). Such statements are reminiscent of die-hard toryism rather 
than of the progressive thinking of the doyen of the Anglo-American bar. 
Professor Pound tells us that the courts have ended their quarrel with adminis- 
trative agencies, that “courts today appreciate the necessity of administrative 
regulation, the compatibility of administrative application of standards, ad- 
ministrative implementing of legislatively declared policies, and administrative 
determinations of fact with the constitutional separation of powers, and the need 
for care that in reviewing administrative action the discretion of the court is 
not substituted for the discretion of the administrative agency as to matters 
committed by statute to its discretion” (pp. 105-6). If and when lawyers adopt 
the same attitude, we shall have gone far on the road towards discovering those 
new ideals of justice which will make it unnecessary for any lawyer to confess 
that the law is in discredit (p. 105). 

Students of administrative law can hardly overestimate their indebtedness 
to the Legal Research Committee of the Commonwealth Fund. Since 1928, the 
volumes issued under the auspices of that body have illuminated every effort 
that has been made to analyse and examine the administrative process. We have 
had Freund’s Administrative Power over Persons and Things and Legislative 
Regulation, Henderson’s Federal Trade Commission, Van Vieck’s Administra- 
tive Control of Aliens, Sharfman’s definitive study The Interstate Commerce 
Commission, and Dodd’s Administration of Workmen's Compensation. The 
present volume is concerned with the judicial function of leading federal ad- 
ministrative agencies. “That function consists of finding the facts upon which 
action shall be based, determining the law which shall govern the action, and 
deciding the case according to the facts as found and the interpretation of the 
law” (p. 2). 

In the first chapter, the authors deal with the procedure evolved by adminis- 
trative agencies to enable them to perform their duties effectively. The treat- 
ment is generalized because, as the authors explain, the publication of the 
monographs prepared by the staff of the Attorney General’s Committee on 
Administrative Procedure obviates the necessity for including in detail the 
procedure in each agency. While the substance of this chapter may present 
little that is novel to the American reader, it could serve as an admirable model 
code for Canadian administrators, and we hope that in some fashion it might 
be brought to the attention of the numerous administrators who are now direct- 
ing various phases of Canada’s war effort. The chapters on the formulation 
of policies and on sanctions should provide at least a partial answer to Professor 
Pound’s charge that administrative law lacks authoritative precepts or an authori- 
tative technique in applying them. 

We found the last two chapters, one dealing with the courts and the other 
setting forth conclusions, the most thought-provoking in the monograph. Advo- 
cates of judicial review in Canada, where there is no constitutional doctrine of 
the separation of powers such as exists in the United States, seem to feel that 
judicial review of administrative action is the sovereign remedy. Such persons 
would do well to acquaint themselves with the workings of judicial review in 
the United States, for even there the courts cannot and do not interfere with 
administrative policy. Their function lies within narrower limits: the courts 
can only provide a check against arbitrary action; they cannot control the lack 
of wisdom of an administrator. As the authors point out, the courts “appear 
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to be striving for at least four objectives: (1) that the procedures in the agencies 
shall preserve the elements of fair play; (2) that the judicial tradition of 
responsibility, independence, and impartiality shall be observed within the 
agencies; (3) that an appellate relationship shall be established between agencies 
and courts broad enough to enable the latter to see to it that the former stay 
within the bounds of law; and, over all, (4) that the public, and more particularly 
the increasing number of individuals who come into contact with government 
through these agencies, may have assurance of recourse against arbitrary and 
capricious action” (p. 193). Apart from this, if a person feels himself aggrieved 
because of the policy pursued by an administrative agency, his remedy lies in 
the legislature. When this fact is recognized, we may be able to hope for some 
improvement in legislative control over administration in Canada, a control 
which is today for all practical purposes non-existent. However, we should 
regret it if we left the impression that we favoured the restriction of judicial 
review. We agree wholeheartedly with the authors of this study that the value 
of judicial review is not to be measured by the number of cases in which the 
courts intervene in the administrative process. The importance of such review 
is to be found rather in the fact that “the presence of the courts and of means 
of access to them serves as notice that corrective processes may be available” 
(p. 227). 

So much has been written about the doctrine of the separation of powers 
that we have long ago lost sight of first principles. The doctrine has become 
the ark of the covenant which none must touch lest he perish. Dr. Uhler’s 
study should be of great value in enabling us to regain a proper perspective. 
As he demonstrates, the doctrine has been made to serve those purposes which 
best suited the theories of its advocates. The results which followed immedi- 
ately after its adoption in France were the reverse of those which emerged in 
the United States. In France, the doctrine was invoked to protect the adminis- 
tration from undue interference by the courts and made the administration judge 
of its own actions. In the United States, however, the doctrine was regarded 
as giving “protection against legislative encroachments upon fundamental rights 
of liberty and property” (p. 22). Yet despite the different ends which the 
doctrine was made to serve in the two countries, the ordinary courts have not 
become subservient to the administrative courts in France, and in the United 
States the administration has been able to establish its claim to control adminis- 
trative policy free from judicial interference. Dr. Uhler traces with great 
clarity the steps by which the relations between courts and administrators were 
worked out in France. While the study offers little information as to the 
author’s background, it is obvious that he has a thorough understanding of 
French administration, a quality which stands him in good stead in his efforts 
to convey to American lawyers an account of a complicated development in 
administration. His treatment of American administrative law assumes in the 
reader quite an extensive knowledge of the situation in the United States. In 
drawing attention to this fact, however, we do not wish to imply any criticism 
of the book, because the book is of course written for an American audience, 
but a Canadian reader, unacquainted with American administrative law, may find 
the author’s references to the law in the United States somewhat hard to follow. 
Nevertheless, we have no hesitation in saying that Dr. Uhler has set a high 
standard for the new Michigan Legal Studies. 
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So little analytical material is available concerning Canada’s wartime 
controls that we are under a deep debt of gratitude to Messrs. Backman and 
Brodie for their pamphlet on Canadian wartime control of industry. The mass 
of orders-in-council, orders, directives, and press releases issued by various 
agencies and administrators makes any attempt to ascertain what has been done 
a formidable task which the student of administrative law is prone to avoid. 
This pamphlet should serve not only as a useful summary of what has been done 
in Canada, but also as a guide for those who seek to make a more intensive 
study of wartime controls. The authors cover the period from Dunkirk to Pearl 
Harbour and give an eminently readable account of the manner in which the 
Canadian government has attempted to deal with the problems which have arisen 
in Canadian industry in its efforts to attain a maximum output of war goods. 


J. FINKELMAN 
School of Law, University of Toronto. 


Professor W. B. Graves’s revised edition of his American State Government 
(Boston, D. C. Heath and Co. [Toronto, Copp Clark Co.], 1941, pp. xvi, 944, 
$4.60) is a very useful volume in more senses than one. First of all, it does 
much to redeem those terrible courses on government which are often external 
and descriptive and send out students full of meaningless facts—pure information. 
It cannot be stated often enough that there is terrific waste of time and money 
in this connexion. Secondly, it is planned with skill: structure and institutions 
lead up to activities and functions. Thus the governments of the states take on 
something of social reality which alone make their study worth while. Thirdly, 
the book is not vitiated by the all too common points of view of the political 
scientist’s ivory towers: we are spared a lot of academic nonsense about trends 
in federalism and so on. The author accepts the states and views their daily 
workings in a careful criticism of their contribution to social values. Fourthly, 
there are no veiled sneers at lawyers and “legalism.” Mr. Graves knows that 
to have government there must be law. Indeed, it would be well if all professors 
of government would leave it at that; for we find too many of them discussing 
law and indeed teaching it without any technical qualifications—to the great 
detriment of their students and the increasing damnation of the subject. It may 
be that the book is too large, and there is a danger of its growing too detailed. 
However this criticism may be discounted by the fact that this revised edition 
contains almost two hundred pages of reference material. As it is, it is one 
of the best books within its field. 


Problems of Modern Government edited by R. M. Dawson (Toronto, Uni- 
versity of Toronto Press, 1941, pp. xiii, 124, $2.25) is the title of a collection of 
seven articles by as many professors of political science and government, which 
focus attention upon a number of important developments in government. In 
“The Federal Dilemma” Professor Corry shows how social and economic factors 
tend to centralization which strains the maintenance of the federal principle. 
“Taking Stock of Federalism in the United States” by Professor Macmahon 
discusses three stated problems of federalism—viz., uniformity, stimulation, and 
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equalization from the standpoint of alternative approaches based respectively 
on inter-state co-operation and on national leadership. Canadians may well 
note that constitutional interpretation in the United States has generally reflected 
judicial awareness of its importance in relation to governmental function. 
Professor Dawson’s article on “The War and Canadian Political Institutions” 
gives an account of the extensions and innovations in administration and the 
new techniques of control introduced by the Canadian government as a result 
of the war. In “Democratic Possibilities in a Totalitarian War,” Professor 
Clokie discusses the familiar problem of maintaining democratic government in 
a state-dominated social order. While he might have probed more deeply into 
the question, it is well to note that he emphasizes the importance of administra- 
tion and the need to strive for a responsible relationship of the administrative 
departments and agencies to the public. “The Present Crisis of Constitutionalism” 
by Professor McIlwain, “Canada and the Balance of World Power” by Professor 
Mackay, and “Economic Activity of the State in the Dominions” by Professor 
Brady are the remaining articles in the collection to which President Cody of 
the University of Toronto has written a foreword and to which the editor has 
contributed an introduction dealing with the development of political science in 
Canada. [B.L.] 


The layman, for whom Professor P. H. Winfield has written The Founda- 
tions and the Future of International Law (Cambridge, at the University Press 
{[Toronto, Macmillan Co. of Canada], 1941, pp. 125, $1.10) will not find much 
about the foundations of international law, nor will he be inspired by its picture 
of its future. Both of these matters revolve around “extra-legal” considerations, 
and the book is devoted mainly to a concise presentation of aspects of the law 
of peace and of various “more-honoured-in-the-breach-than-in-the-observance” 
dictates of the laws of war and of neutrality. This gives a pre-1914 flavour 
to the book and an unreality which day-to-day events serve to magnify. The 
main contribution of the author, in his chapter on the future of international 
law, is in his programme for the prevention of war: (i) the removal of causes 
which give rise to disputes between states; (ii) the provision of a tribunal in 
which the disputants have confidence to decide any dispute; (iii) the certainty 
of compulsory measures to prevent settlement of a dispute by war, if either 
disputant will not submit to the tribunal or to its decision. This is a minimum 
upon which thinking people have been agreed for years. The reviewer does 
not know whether Professor Winfield meant to touch a realistic note in insisting 
that moral values or ethics had nothing to do with the satisfactory character of 
a system of law. It is, however, a barren positivism which, in a book on inter- 
national law, justifies this divorce of morals and law by referring to the 
existence of different moral standards in states having different systems of 
government. [B. L.] 


Mr. L. Ockrent’s thesis for the doctor’s degree at the University of 
Edinburgh once more bears witness to the high and exacting standards which 
we have had occasion to note in previous issues. Dealing with land registra- 
tion in Scotland (Land Rights: An Enquiry into the History of Registration for 
Publication in Scotland, Edinburgh, Hodge and Co., 1942, pp. [xvi], 215, 16s.) 





REviEws oF Books 233 


the learned author brings to his work not merely practical experience in the 
machinery of registration but an extensive knowledge of the minutiae of legal 
history and procedure. The growth of the system has been “by trial and 
error, by the making of mistakes and the retracting of steps,” as Dr. E. M. 
Wedderburn points out in an appreciative foreword; but it would appear that 
today it has reached a high development in the registration of deeds, which is 
apparently simple in form and secure in transactions. It is suggested that 
perhaps the time is ripe to proceed to a system of registration of title, but 
certain remains of feudalism appear to stand in the way of this change. The 
study is well conceived and well carried out, and it ought to be of great interest, 
outside its value to conveyancers in Scotland, to all students of comparative 
law. It is full of the finest promise of modern legal scholarship in Scotland— 
and that is high praise. 


The Interests of the United States as a World Power by Mr. W. H. Shepard- 
son (Claremont, California, Claremont Colleges, 1942, $1.75) contains the 
Claremont Colleges’ lectures for 1942. After stating and illustrating that 
American foreign policy has been concerned with achieving security for the 
independence of the United States and its position as a world power, the author 
offers suggestions for safeguarding American interests in the post-war world 
(especially in post-war Europe), premising victory. There is great merit in 
the suggestion of two peace treaties, one a military settlement and the second, 
after an interval of at least a year, dealing with European reconstruction. For 
the latter he bespeaks the auspices of the League of Nations. The call for 
closer Anglo-American “co-operation,” although less objectionable than formal 
schemes like Streit’s Union Now, may cause similar misgivings among the other 
united nations. It is well to see asserted in balanced terms that measures for 
lasting peace depend on statesmanship which seeks inspiration from the whole 
people. The lectures continue the admirable work of the lecture scheme under 
which they were delivered. [B. L.] 


In Politics and Law in the United States by D. W. Brogan (Cambridge, 
at the University Press [Toronto: Macmillan Co. of Canada], 1941, pp. xii, 127, 
$1.10), an English professor of political science seeks to apprise British readers 
of “the extraordinary place given to written law in the organization of 
American government and politics.” Having regard to his purpose, he gives a 
readable account of the place of the constitution and of the president, the 
congress, and the supreme court in the American polity. Although the author’s 
inclination to view American institutions from the standpoint of English 
political organization is perhaps understandable, yet the consequence is that 
his portrayal of federal government under a written constitution has short- 
comings. The term “constitutional” has a different connotation for American 
and Canadian lawyers from that which it has for English lawyers, and the 
existence of a fundamental law means that a legal solution must be found for 
problems which in the English sense are political. [B.L.] 


Students of Roman law will welcome Professor Jolowicz’s edition of 
Digest xtvi1. 2: De Furtis (edited with introduction, translation and notes, 
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Cambridge University Press [Macmillan Co. of Canada], 1940, pp. xcii, 137). 
Almost forty years have passed since Munro edited the same title for the 
Cambridge Press, and Professor Jolowicz preserves his translation with some 
alterations. The excellent notes deal with the particular matter under discussion, 
while the scholarly introduction provides a general survey and fits individual 
passages into the scheme as a whole. Special references to Professor Buck- 
land’s Text Book of Roman Law complete the editorial methods. The whole 
title is thus provided in a manner fully in keeping with the developments of 
modern scholarship in Roman law; and those who studied it in Munro’s edition 
can follow these developments with ease, while those who study it for the first 
time are very fortunate to have available the edition of a learned scholar. 


Mr. A. Blum and Mr. M. Rosenbaum with the collaboration of Mr. H. S. 
Baron provide in The Law Relating to Trading with the Enemy (London, 
Solicitors’ Law Stationery Society, 1940, pp. xx, 196, 15s.) a useful “‘chapter 
and verse” treatment of the British Trading with the Enemy Act, 1939, and 
related acts, orders and regulations. The treatise does not pretend to be a 
critical study, but the common law, legislation, and case-law on the subject of 
trading with the enemy are sufficiently discussed to give practitioners a ready 
means or reference. Anyone in Canada who has to deal with the Consolidated 
Regulations Respecting Trading with the Enemy, 1939, will find the book helpful, 
although the British legislation is not as elaborate as are the Canadian regula- 
tions. Of general procedural interest is the concluding part of the book which 
gives an account of the position of the enemy as a party to civil proceedings. 


[B. L.] 


Mobilizing Canada’s Resources for War by A. F. W. Plumptre (Toronto, 
Macmillan Co. of Canada, 1941, pp. xxiii, 306, $3.00) discusses the problem faced 
by the Canadian government in gearing the country for total war and the steps 
taken by it towards that end during the first two years of the war. The treat- 
ment is analytical and descriptive rather than critical, since the book is a 
revision of a report prepared for authorities in the United States. Parts of the 
book—e.g., those dealing with labour and man-power mobilization—are already 
outdated as a result of new measures introduced by the government. But the 
picture of the financial aspects of the war programme, which constitutes the bulk 
of the book, is by and large still valid. The author has performed a worth- 
while task in assembling in coherent form a great deal of information about 
Canada’s expanding war effort. 


Professor A. T. Prescott’s Drafting the Federal Constitution (Louisiana 
State University Press, 1941, pp. xx, 838, $5.50) consists, as the long sub-title 
suggests, of a rearrangement of James Madison’s notes on the federal convention 
of 1787. This rearrangement is placed in a preliminary historical setting which 
includes an account of the Annapolis convention, of the various plans submitted 
to the federal convention, and of the ratification of the completed constitution. 
The work is based on those of Mr. E. H. Scott and of Messrs. Galliard Hunt 
and J. B. Scott, and it aims to gather together the various notes, etc., not in 
chronological order, but under particular subjects. It will be obvious from 
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experience in consulting the records that this purpose is admirable; and Pro- 
fessor Prescott has carried it out in a useful manner. He has made all students 
of the origins of the American constitution his debtors by providing a useful 
work of reference, and his publishers have honoured the book with an excellent 
format. 


Mr. F. C. Setaro has conferred a real benefit on students of law and juris- 
prudence in his Bibliography of the Writings of Roscoe Pound (Cambridge, 
Harvard University Press, 1942, pp. x, 193, $3.00), which covers, up to July 1, 
1940, Professor Pound’s writings on law and legal education, his judicial writ- 
ings, his printed briefs at the Nebraska bar, as well as a list of references dealing 
with the distinguished jurist and of reviews of his books and papers. It is thus 
possible to follow with ease the growth of one of the most seminal minds in legal 
scholarship. The editorial work is first-class and a comprehensive analytical 
index makes easy the use of the book, which is not only invaluable in itself but 
is a high and well-deserved compliment to Professor Pound. 


All those interested in international affairs will read with interest the report 
of the Conference of Canadian-American Affairs (New York, Toronto, Ginn 
and Co., 1941, pp. xiv, 287) held at Queen’s University, June 23-6, 1941. The 
editorial work has been done with great care by Mr. R. G. Trotter and Mr. A. B. 
Corey. We may believe that some of the material is too personal, or emotional, 
or “thin” for the’ dignity of permanent record. On the other hand, there is 
enough in it to interest the serious reader, while the occasion itself is worthy of 
recall in these perilous days of international strain. 


We have pleasure in drawing the attention of students of comparative and 
international law to Mr. R. W. Flournoy’s The Nationality Act of 1940 (New 
York University School of Law, Contetnporary Law Pamphlets, series 5, no. 4, 
1941, pp. 11, $1.00) which ought to prove most useful for those who wish to 
know the salient features of the recent American legislation without going into 
the details explored in the standard treatises, such as that by Mr. Sydney Kansas. 
Mr. Flournoy is a well-known authority and anything from his pen will com- 
mand immediate respect. Within short compass he brings out the important 
changes, which deserve consideration not only in any view of international 
relations but also in any country, such as Canada, with an immigration problem. 
The essay is well worth reading and ought to be in every law library. 


Mr. G. H. Jaffin, a member of the legal staff of the American Securities and 
Exchange Commission and well known as a distinguished contributor to the 
literature of comparative law, has written an interesting study, which is excel- 
lently translated, of the problem of judicial review in the United States 
(Evolugao do controle jurisdicional da constitucionalidade das leis nos Estados 
Unidos, Rio de Janeiro, Imprensa Nacional, 1941, pp. 13). The learned author, 
after a bibliographical introduction, approaches the issues from an historical 
point of view, beginning with the terms of the constitution, tracing the develop- 
ment through the cases, and laying special emphasis on the nature of the judicial 
function. In attempting to make clear to foreign readers, especially in Brazil, 
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the essential elements in the law, Mr. Jaffin discloses his ability to present them 
with succinct clarity. He has kept his readers carefully in mind and the result is 
an excellent view for his purposes and such as we should expect from the learned 
author. 


Principles of Registered Land by Mr. H. Potter (London, Sweet and Max- 
well [Toronto, Carswell Co.], 1941, pp. vii, 121, 10s.) deals with the effect 
upon English land law of the Land Registration Act, 1925. Registration is not 
compulsory for all land and not all legal interests are registrable. The act has 
dealt rather unsatisfactorily with “overriding” interests and this has affected 
precision respecting “minor” interests. The operation of the register is fully 
described and illustrated by specimen entries. The act provides for rectification 
of the register and for payment of compensation for loss in certain cases. 
Registration does not give as complete protection to titles as is given under our 
land-titles system. [B.L.] 


As the governmental structure grows in size, it becomes increasingly 
important that some agency keep a constant check upon the various activities 
of the government to ascertain whether the policies of the government are being 
carried into effect. Nowhere is this need greater than in municipal government 
where there exists no organized opposition party charged with the duty of 
prodding the administration. It is not a matter for surprise that the development 
of a highly efficient agency for this purpose should have come in the city of 
New York. Dr. Seidman, Director of the Division of Coordination and 
Research of the New York Department of Investigation offers an excellent 
account of the history, the organization and the workings of that department 
(Investigating Municipal Administration: A Study of the New York City 
Department of Investigation, with a foreword by L. Gulick and a preface by 
W. B. Herlands. New York: Institute of Public Administration, Columbia 
University, 1941, pp. xvii, 215). His book is not an academic study like so 
many doctoral theses. It is illuminated throughout by the practical experience 
of a person directly engaged in the work he discusses. Lest the title of the 
book mislead the reader, we hasten to point out that the department is in no 
sense an adventure in muckraking, although it might be directed towards that 
end if it fell into bad hands. Under its present administration, it is an agency 
for scientific reform, and it provides a model which other municipalities might 
copy with profit to the citizens. To students of municipal government in par- 
ticular and to students of administration in general we recommend this volume 
unreservedly. 


Dean Furniss points out in the introduction of Dr. H. D. Koontz’s Govern- 
ment Control of Business (Boston, Houghton Mifflin Co. [Cambridge, Mass., 
The Riverside Press], 1941, pp. xiv, 397) that the relationship of public 
authority to economic enterprise presents for economists and businessmen the 
biggest single problem of present-day society. The volume has been prepared 
primarily to assist the student of economics to understand the American experi- 
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ence with government intervention into business and to help him appreciate 
the significance of these controls. Typical instances in various fields have been 
chosen to provide a foundation of factual knowledge upon which the author 
could build his discussion of the policies that have been evolved by government 
agencies. The fields chosen by the author are transport, public utilities, regula- 
tion to enforce competition, financial and exchange institutions, extractive 
industries and labour. An introductory part deals with the problem of control 
generally and the concluding part covers government promotion and ownership 
of business. In his analysis, the author seeks to discover the principles which 
must serve as a guide for drawing the line between private executive manage- 
ment and the proper exercise of the regulatory function. He renders a valuable 
service to the reader by placing the new-deal policies in proper perspective, not 
as novel phenomena of the thirties, but as the culmination of a long process of 
economic and social development. In evaluating government control policies, 
Dr. Koontz seeks to place before the student the divergent views which may be 
current in the community, although he does not hesitate to express his own 
opinions. But the impression one gathers from reading this volume is that his 
criticisms are influenced in considerable degree by a profound distrust of govern- 
ment intervention in commerce and industry. However that may be, the lawyer 
and the law student, who are being called upon in an ever-increasing degree to 
deal with economic and financial problems will find in this book a store of 
information on the policies of various administrative agencies. This informa- 
tion will prove invaluable in the preparation of briefs and arguments to matters 
coming before such bodies. 


[Note: The Epitor regrets that, owing to the demands of war service, 
several reviewers have been compelled to delay their contributions. He offers 
sincere apologies to the publishers, who have generously helped in the past to 
make the review-section so comprehensive. ] 
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